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In the District Court of the United States for the 
Western District of Washington, Southern 
Division 

No. 424 


UNITED STATES OF AMERICA for the use and 
benefit of A. G. RUSHLIGHT & CO., a cor- 
poration, and THE FIRST NATIONAL 
BANK OF PORTLAND, OREGON, a Na- 
tional Banking Corporation, and W. L. REID 
doing business as W. L. Reid Company, 

Plaintiff, 
VS. 


EIVIND ANDERSON and CONTINENTAL 
CASUALTY COMPANY, a corporation, 
Defendants. 


COMPLAINT 


Comes now A. G. Rushhight & Co., a corporation, 
and The First National Bank of Portland, a Na- 
tional Banking Association, and complain and al- 


lege as follows: 
* % ex * * oe x ye 


¥. 

That under date of May 15, 1941, the defendant, 
Kivind Anderson, and the plaintiff, A. G. Rushhght 
& Co., entered into a subcontract, in writing, 
wherein and whereby, for a consideration of $293,- 
000.00, the said EKivind Anderson employed the 
plaintiff, A. G. Rushlight & Co., to do and perform 
a portion of said Main Contract as follows: ‘* Plhiumb- 
ing, heating and mechanical installation work called 
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for by bid form, addenda No. 1 to 5, inel., special 
condition and drawings, and as further covered by 
specification sections: P. 1-P.21 incl.; ME 1-ME 15 
incl.; H 1-H 17 inel.; TH-HV 1-TH-HV 17 inel.; 
HA 1-HA 7 inel., ‘“‘all in accordance with the gen- 
eral conditions of said Main Contract between the 
United States and the said Eivind Anderson, and 
in accordance with the drawings and specifications 
prepared by the United States and made a’ part of 
said Main Contract. 

x * ae * ae * $ $ 

That during the performance of said subcontract 
work, the defendant, Eivind Anderson, ordered and 
directed, and required the plaintiff, A. G. Rush- 
light & Co., to perform certain additional work and 
to furnish certain additional materials not required 
under said original subcontract, and said plaintiff, 
pursuant to said defendants’ orders, directions and 
requests, [1*] furnished said additional work and 
materials, as follows: 

(a) Furnished three air compressors for instal- 
lation in said hospital unit, the same being of the 
fair and reasonable cost and value of $1,568.00; 

(b) Performed the work for the revision of 
power plant for the hospital group, at the fair, rea- 
sonable and agreed cost of $12,118.47; 

(c) Furnished electrical wiring, at a fair and 
reasonable cost and value of $3,834.72. 


% * % ~ * % * * 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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DS 

That on January 6, 1942, the plaintiff A. G. Rush- 
light & Co., did in writing transfer and assign unto 
the plaintiff The First National Bank of Portland, 
as collateral security for an indebtedness, all sums 
of money due or to become due to said A. G. Rush- 
light & Co., from said Eivind Anderson or said 
Continental Casualty Company, under or in connec- 
tion with or arising out of said subcontract, and did 
authorize said Bank to take any and all steps, acts 
and proceedings necessary or required to collect 
said sum. ; 

Wherefore, the plaintiffs A. G. Rushlight & Co., 
and The First National Bank of Portland, Oregon, 
pray judgment against the defendants, and each 
of them in the sum of $94,457.19, together with 
interest on said sum at 6% from October 1, 1941, 
until paid; and 

Plaintiff, W. L. Reid, prays judgment against the 
defendants, and each of them, in the sum of $987.48, 
together with interest thereon at 6% from Septem- 
ber 5, 1941, until paid. 

/s/ CALDWELL, LYCETTE & 
DIAMOND 
By /s/ JOHN P. LYCETTE 
Attorneys for Plaintiffs 


[Hindorsed]: Filed Jul. 16. 1942. [2] 
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[Title of District Court and Cause.] 
ANSWER OF DEFENDANT 


Comes now defendant Eivind Anderson ‘in answer 
to the complaint of plaintiffs, A. G. Rushlight & 
Company and The First National Bank of Port- 
land, Oregon, and by way of eross-complaint and 
counter-claim against plaintiffs, alleges as follows: 

% ks % 28 oe eS * % 

3. Answering paragraph VI of the complaint, 
defendant admits the part which reads: ‘‘That after 
the execution of said written sub-contract, the plain- 
tiff, A. G. Rushlight & Co., entered upon the per- 
formance of the same’’; and further answering said 
paragraph VI, defendant denies the same and each 
and every allegation therein contained except only 
as herein expressly admitted. 
$ * oP & ay & ¥ * 

6. Answering paragraph IX of the complaint, 
denies the same and each and every allegation 
therein contained. 

SKEEL, McKELVY, HENKH, 
EVENSON & UHLMAN 
By /s/ W. E. EVENSON 
Attorneys for Defendant 
FEivind Anderson 


[Endorsed]: Filed Sep. 11, 1942. [3] 


6 Evvind Anderson, et al., vs. 
[Title of District Court and Cause. ] 


ANSWER OF CONTINENTAL CASUALTY 
COMPANY 


Comes now the defendant, Continental Casualty 
Company and answering the complaint of the plain- 
tiffs, admits, denies and alleges as follows: 

* % * * * % * % 

3. Answering paragraph V of the complaint, 
this answering defendant admits that a subcontract 
between the defendant, Eivind Anderson, and the 
plaintiff, A. G. Rushhght & Co., was entered into, 
but denies any knowledge of the specific terms 
thereof, and for want of information and_ belief 
therefore denies the allegations of said paragraph V. 
* * Ge * Ce * % = 

6. Answering paragraphs III, TV, V and VI, 
this answering defendant denies any knowledge or 
information of the allegations thereof sufficient to 
form a belief as to the truth thereof, and therefore 
denies the same. 


Wherefore, Continental Casualty Company prays 
that plaintiffs’ complaint be dismissed, and that this 
answering defendant recover judgement for its costs 
and disbursements herein to be taxed according 
to law. 

SKEEL, MeKELVY, EVENSON 
& UHLMAN 
by /s/ W. HE. EYENSON 
Attorneys for Defendant 
Continental Casualty Co. 


[indorsed]: Filed Sep. 11, 1942. [4] 
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MOTION FOR LEAVE TO OPEN DEFEND- 
ANT’S CASE FOR TAKING OF FURTHER 
TESTIMONY 


Now comes Eivind Anderson, one of the above 
named defendants and moves and petitions this 
Honorable Court for leave to re-open this case for 
the taking of further testimony on the Boiler House 
Revision item of $12,118.47, as set forth and out- 
lined in the attached affidavits, upon the grounds 
of newly discovered evidence, which could not, with 
reasonable foresight and deligence been discovered 
or obtained prior to or during the trial, and for the 
further ground of accident and surprise occurring 
at the trial against which reasonable deligence and 
foresight could not have guarded against. 

This motion is based upon the affidavits of Clyde 
Philp, F. A. Urban, Eivind Anderson and Paul A. 
Olson, attached hereto and made a part of this mo- 
tion. 

/s/ HENRY ARNOLD PETERSON 
Attorney for Defendant 


Copy received this 22 day of May. 
: LYCETTE, DIAMOND & 
SYLVESTER 
Attorney for Plaintiffs. 


[Endorsed]: Filed May 28, 1944 [5] 
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[Title of District Court and Cause. ] 
AFFIDAVIT 


State of Washington, 
County of Picrce—ss. 

EKivind Anderson, being first duly sworn on oath 
deposes and says: That affiant is one of the de- 
fendants in the above entitled cause; that since the 
closing of the trial in the above case and the ren- 
dering of the Oral Memorandum Decision by the 
Court, affiant has made extensive seach for evi- 
dence and testimony to expose the falsity of the tes- 
timony of W. A. Rushlight, the principal witness 
for the plaintiff in this case; that affiant discovered 
a witness, to-wit: Clyde Philp of Seattle, Washing- 
ton, whose testimony is highly material particularly 
on the matter of plaintiffs’ claim for extras in the 
sum of $12,118.47, for revision of the boiler house; 
that the testimony of said Clyde Philp has been re- 
duced to affidavit, duly executed by him and _ at- 
tached hereto; that the testimony in this case on the 
part of plaintiff particularly concerning this re- 
vision item took an unexpectedly (to this defend- 
ant) wide range and one that neither affant nor his 
counsel could reasonably anticipate or guard 
against, and that both defendant and his counsel in 
that respect were taken by surprise against which 
the exercise [6] of reasonable care and deligence 
could not guard against; that said Clyde Philp, for 
some time following 1941, was a partner im business 
with said W. A. Rushhght and affiant believed that 
at the trial of the within cause said Clyde Philp was 
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then a partner of said W. A. Rushlight; that it was 
not until after the closing of the within trial that 
affiant learned of the various facts set forth in said 
affidavit of Clyde Philp; that the testimony of Clyde 
Philp has a direct bearing upon said claim by plain- 
tiff for such extra révision item, and is highly ma- 
terial to the determination of said claim. 

That said W. A. Rushlight has testified falsely in 
many particulars in this case, as shown by the at- 
tached affidavit of Clyde Philp; that said W. A. 
Rushlight testified unqualifiedly that he met affiant, 
Hivind Anderson, for the first time on April 8, 1941, 
or a few days prior thereto, and that he was then 
introduced to EHivind Anderson by the representa- 
tive of the bonding company, which was Clyde 
Philp; that said testimony is absolutely false and 
W. A. Rushlight knew it was false when he so testi- 
fied; that said W. A. Rushlight has been well ac- 
quainted with affiant for at least five years prior to 
the 8th day of April, 1941; that in November, 1936, 
affiant met with W. A. Rushlight in Portland, Ore- 
gon, particularly in connection with the submission 
of bids for the construction of the Oregon State 
Capitol at Salem, Oregon; that at that time affiant 
and his estimating staff had quarters at the New 
Heathman Hotel, Portland, Oregon, and that on the 
19th day of November, 1936 (as shown by the at- 
tached letter and exhibit from A. G. Rushlight and 
Company) W. A. Rushlight personally delivered to 
affiant at [7] the New Heathman Hotel in Port- 
land, a bid and estimate on the plumbing and heat- 
ing job for the Oregon State Capitol, this estimate 
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and bid by W. A. Rushlight being submitted to 
Eivind Anderson, who was then preparing to bid 
for the Oregon State Capitol; that on the following 
day, to-wit: November 20, 1936, W. A. Rushlight 
was present with Eivind Anderson at the opening 
of the bids for the construction of the Oregon State 
Capitol, including the aforesaid bid prepared by 
Eivind Anderson, to which W. A. Rushlight had 
submitted an estimate the day before; that follow- 
ing said bid opening on November 20, 1936, W. A. 
Rushlight invited Eivind Anderson to the Mult- 
nomah Hotel in Portland, where Eivind Anderson 
and other persons were entertained by said W. A. 
Rushlight; that in 1937 affiant was constructing 
a post office building and called on W. A. Rush- 
hght at his place of business in Portland and con- 
versed with W. A. Rushlight on matters of subcon- 
tracting In that connection; that after said con- 
versation W. A. Rushlight accompanied Eivind An- 
dersen to the office of F. A. Urban, then of the 
Urban & Sinnott Plumbing and Heating Company 
in Portland, Oregon; that the said Urban & Sinnott 
Plumbing and Heating Company pursuant thereto 
obtained the plumbing and heating job from Eivind 
Anderson on that particular government contract; 
that again in 1940 affiant met with W. A. Rushhght 
at the Multnomah Hotel in Portland, Oregon, im 
connection with another bid opening involving a 
government contract at Pendleton, Oregon, and 
again at the Multnomah Hotel entertained Eivind 
Anderson and other contractors, including Clyde 
Philp, representative of the bonding company, and 
whose affidavit is attached hereto. [8] 
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That Clyde Philp, who wrote the surety bond 
both for Eivind Anderson and W. A. Rushlight on 
the contract in question further states in lami 243 
tached affidavit that to his knowledge W. A. Rush- 
light was well acquainted with Mr. Anderson for at 
least two years prior to April 8, 1941. 

That the attached affidavit of F. A. Urban further 
confirms the fact that W. A. Rushlight was well 
acquainted with Eivind Anderson for several years 
prior to April 8, 1941. 

That said W. A. Rushlight testified unqualifiedly 
before this court that he met Eivind Anderson for 
the first time on April 8, 1941, or a few days prior 
thereto, and that he was then introduced to Eivind 
Anderson by the representative of the bonding com- 
pany, Mr. Clyde Philp; that said testimony is ab- 
solutely false; that said testimony on the part of 
Mr. Rushlight shows his utter disregard for the 
truth, wherever he deems the contrary to be to his 
advantage. 

W. A. Rushlight testified at the trial that his bid 
dated May 9, 1941, which is in evidence, was the 
original of that bid, and that copy thereof repre- 
senting a bid or estimate of $300,000.00, had been 
prepared by him on April 3, 1941; after conclusion 
of the within trial in checking over the vast num- 
ber of papers in connection with this particular con- 
struction contract, affiant discovered the copy of the 
bid of May 9, 1941, filled in writing by W. A. Rush- 
light in the exact words and figures of the origina], 
which is exhibited in this case, bearing date May 
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9, 1941; that said copy thus discovered by affiant is 
attached hereto; that affiant now recalls that when 
on May 9, 1941, W. A. Rushlight came to affiant’s 
home he had with him duly filled in, two copies of 
said bid, one the original, which is on file [9] here- 
in, and one a duplicate original (which is attached 
hereto) of said bid, and that W. A. Rushhght that 
night requested affiant to sign the attached copy as 
constituting a contract between the parties and said 
W. A. Rushlight drew the line thereon said dup- 
licate original for affiant’s signature; that affant 
firmly believes that there never was any other copy 
of said bid of May 9, 1941, and that W. A. Rush- 
light designedly inserted the date of April 3, 1941, 
with the hope and purpose that afiant would not 
detect the date and that thereby said W. A. Rush- 
hight would be able to claim the extiva in question by 
having the proposed agreement predated to April 
3, 1941, and affiant further states that the letters 
which were written by W. A. Rushheht to affant 
following May 15, 1941, wherein he was claiming 
an extra for this revision was but a part of his 
plan, scheme and design to obtain such extra re- 
vision item, and that said plan, scheme and design 
was in existence with W. A. Rushlight on May 9, 
1947. 
(Signed) EIVIND ANDERSON 


Subscribed and sworn to before me this 17th day 
of May, 1944. 
Seal) /s/ HENRY ARNOLD PETERSON 
Notary Publie in and for the State of Washington, 
residing at Tacoma. [10] 


United States of America a 
AFFIDAVIT 


State of Washington, 
County of King—ss. 

Clyde Philp, being first duly sworn on oath de- 
poses aud says: That affiant for several years last 
past has been and now is a resident of Seattle, 
Washington, is now and for many years last past 
has been, engaged in the Contract Bonding business. 

That for a period between four and five vears 
last past I have personally known Mr. W. A. Rush- 
light of A. G. Rushlight and Company of Portland, 
Oregon, and that during that time and on many oc- 
casions have transacted Contract Bonding with him 
and with many other contractors in the States of 
Washington and Oregon, including Hivind Ander- 
son of Tacoma, Washington. 

That on April 8, 1941, I furnished and delivered 
to Mr. Andeyson, at his home in Tacoma, the bid 
bond required for a bid which he submitted for 
construction and completion of Temporary Hous- 
ing, 400 Bed Hospital, Steam Distribution System 
for Hospital, Sanitary Sewerage System, Water 
Distribuition System and Electric Distribution Svs- 
tem at Fort Lewis and 41st Division Cantoniment, 
Hort Lewis Military Reservation, Washington. 

That on the said 8th day of April, 1941, at about 
one o’clock P.M. Mr. Anderson did compile and seal 
his bid in my presence, for the aforesaid military 
project, and thereupon J drove him in my ear to the 
office of the Constructing Quartermaster at Fort 
Lewis, Washington, where all bids were properly 
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opened by Major E. P. Antonovich, Constructing 
Quartermaster in charge, and upon which it was 
found that the bid :f Eivind Anderson was the low- 
est bid submitted; that Mr. W. A. Rushlight, Pres- 
ident of A. G. Rush- [11] light and Company at 
Portland, Oregon, was present at said bid opening 
on April 8, 1941; that both Mr. W. A. Rushlight and 
Eivind Anderson, on April 8, 1941, were riding in 
my automobile from Tacoma to Fort Lewis to said 
bid opening; that while thus en route and in my 
automobile I did hear Mr. Rushlight inquire of Mr. 
Anderson as to whose plumbing and heating figure 
Mr. Anderson had used in his bid and what the 
amount of the bid was and I heard Mr. Anderson 
answer that he did not at the moment care to re- 
veal what figure he had used or the amount, and I 
also heard Mr. Anderson ask Mr. Rushlight at that 
time, ‘‘Why didn’t you get out a figure on this 
one?’’, upon which Mr. Rushhght remarked, ‘‘I did 
not have sufficient time to make up a close bid and 
did not want to throw you off but if you get the job 
I want to give you a figure’’. 

At the conclusion of the bid opening there was no 
announcement of any contract award by the officer 
in charge. I was interested in the award of this con- 
tract to Mr. Anderson by reason of my bonding con- 
nections, and therefore endeavored to obtain in- 
formation through Government channels on the 
matter of the award to Mr. Anderson of the con- 
tract. Within the two or three days following the 
opening of the bids at Fort Lewis on April 8, 1941, 
I made inquiries at Fort Lewis and also with the 
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Government at Washington, D. C., through my 
Surety Company representatives there, and was in- 
formed that no action had been taken and no ree- 
ommendations had been made at that time by the 
Government. 

That during the same interum, Mr. Rushlight 
made several calls over long distance telephone and 
urged me to induce Mr. Anderson to go to Wash- 
ington, D. C., to get this con- [12] tract, and Mr. 
Rushlight said that he himself had to go to Wash- 
ington for various business purposes, and could 
solicit assistance from Senator Holman for My. 
Anderson for such purpose; that he, Mr. Rushlight, 
was mad at the way the Fort Lewis officials were 
trying to give Mr. Anderson the run around, and 
said that he would also eal] Eivind Anderson and 
point out the necessity for making the tri Dp tO VWash- 
ington, D. C. 

That on May 9, 1941, I was in the company of 
Mv. Rushlight and My. C. C. Hall at Seattle on 
business dealings and in the late afternoon of that 
day they asked me to drive them to Mr, Eivind An- 
derson’s place in Tacoma for the purpose of de- 
Tivering to Mr. Anderson a bid for the Plumbing 
and heating work on Mr. Anderson’s 400 hed hos- 
pital project at Fort Lewis, I consented to do so 
and arrived at the Anderson home about 7:30 eee, 
upon which Mr. Rushlight presented to Mr. Ander- 
son a bid in writing for the pluming and heating 
work in the amount of #293,000.00. I distinctly re- 
call that both the figures and the SVC? on OLE 
000.00 were in ink and were in the bid when pre- 
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sented by Mr. Rushlight to Mr. Anderson at the 
house. I also distinctly recall that on our way to 
Tacoma that evening Mr. Hall, Mr. Rushlight and 
myself stopped on the highway for dinner. Mr. 
Rushlight mentioned the price of his bid to be $293,- 
000. At the Anderson home that evening there was 
no discussion of price whatever as both parties 
seemed satisfied and previously agreed upon $293,- 
000.00 to be the price to be paid for the plumbing 
and heating work on the 400 bed hospital project. 
There was some discussion that evening at the An- 
derson home about the furnishing and paying for a 
bond by [13] Mr. Rushlight and naturally I was 
interested in writing any bond that might be re- 
quired. In fact, Mr. Rushlight, upon returning to 
Seattle, instructed me to procure such bond for him. 
I also was present with Mr. Rushhght in Anderson’s 
home on May 15, 1941, when the sub-contract was 
signed by Mr. Rushlight and I subsequently deliv- 
ered a Performance Bond to Mr. Anderson on be- 
half of Mr. Rushlight for the complete perform- 
ance of his said contract. I can further state that 
for at least two years prior to the opening of the 
bid for the 400 bed hospital project at Fort Lewis 
on April 8, 1941, that Mr. Rushlight was well ac- 
quainted with My. Anderson and that he knows that 
he did not bid with Mr. Anderson on the 400 bed 
hospital project under call of bids of April 8, 1941. 
(Signed) CLYDE PHILP 
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Subseribed and sworn to before me this 25 day 
of April, 1944. 

(Seal) s/ GERALDINE K. ROHRDANZ 
Notary Public in and for the State of Washington, 

residing at Seattle. 
Received copy this 22 day of May, 19...., 
LYCETTE, DIAMOND & SLY- 
VESTER, 
Attorneys for PIf. 


[Endorsed]: Filed May 23, 1944. [14] 


[Title of District Court and Cause. ] 


OBJECTIONS OF DEFENDANT, CONTINEN- 
NE CASUALTY COMPANY?) O° PEO- 
POSED FINDINGS, CONCLUSIONS AND 
JUDGMENT 


Comes now the defendant, Continental Casualty 
Company, and submits to the court the following 
objections to the findings, conclusions and judg- 
ment proposed bv the plaintiff. 

* * * 

“4, Defendant objects to proposed finding XN and 
each and every part thereof for the reason that the 
same is contrary to the evidence of the case in each 
and every respect. 

8. Inasmuch as the matters objected to above 
and the findings are matters not sustained by the 
evidence and the proposed findings are in error, it 
follows that proposed conclusion II is in error as to 
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amount and also in error as to allowing interest for 
any time prior to the entry of judgment, the ac- 
count being wholly unliquidated and reasonably in 
dispute up to the time of the actual entry of judg- 
ment. 
% * Be 
SKEEL, McKELVEY, HENKE, 
EVENSON & UHLMANN 
By /s/ W. E. EVENSON 
Attorneys for Continental 
Casualty Co. 


[Endorsed]: Filed May 29, 1944 [15] 


[Title of District Court and Cause. ] 
AFFIDAVIT 


State of Washington, 
County of King—ss. 

W. A. Rushhght being first duly sworn on oath 
deposes and says: That he is President of A. G. 
Rushlight & Co., one of the plaintiffs above named; 
that he has read the affidavit of Eivind Anderson 
filed in the above matter bearing date of May 17, 
1944. 

That affiant denies the several allegations made in 
said affidavit to the effect that this affiant testified 
falsely at the trial of the above cause. 

Affiant denies that he was acquainted with the 
said Eivind Anderson prior to April, 1941; that 
affiant admits that he had seen and met said Ander- 
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son on perhaps a number of occasions prior to said 
time but that said meetings were extremely casual; 
that the same were no other or different than see- 
ing or meeting any number of persons interested in 
the contracting business; that affiant had no busi- 
ness or social contacts with said Eivind Anderson 
prior to April 1, 1941; that affiant may have given 
[16] bids to said Eivind Anderson on one or two 
occasions just as-.he has given bids to literally 
hundreds of different contractors who were strang- 
ers or virtually strangers to affiant; that if said 
Kivind Anderson were ever entertained by affiant 
then such entertainment was of a general nature 
in which contractors generally were being enter- 
tained and said Eivind Anderson just happened 
to be one of many contractors who attended. 

Concerning the other matters in said affidavit of 
said Eivind Anderson affiant simply states that to 
the extent that the same are contradictory of testi- 
mony given by affiant at the trial that the same are 
untrue. 

Referring to the affidavit of Clyde Philp dated 
April 25, 1944, affiant states: 

Referring to lines 1 to 10 of page 2 thereof affiant 
‘denies the same. 

Referring to lines 22 to 30 of page 2 of said af- 
fidavit affient states that he may have talked to the 
said Clyde Philp by telephone about said time and 
in regard to the matter of going to Washington, 
D. C., but affiant denies that he requested the said 
Clyde Philp or anyone else to urge the defendant 
Anderson to go to Washington, D. C. 
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Referring to lines 2 to 24 inclusive of page 3 of 
said affidavit, affiant denies the same and each and 
every part thereof, and denies that the said Clyde 
Philp was present at said meeting on May 9, 1941. 

Referring to lines 28 to 31 on page 3 of said 
affidavit and lines 1 to 3 on page 4 of said affidavit 
affiant denies the same. 

Affiant further states that prior to the commence- 
ment of the above entitled action, and after the 
commencement of the above entitled action affiant 
discussed the matter [17] of said power house re- 
vision with said Clyde Philp and said Clyde Philp 
stated that he knew of his own personal knowledge 
that said power house revision was not included in 
the $293,000.00 contract price of the plaintiff and 
further stated that said Kivind Anderson was try- 
ing to take advantage of plaintiff and ‘‘put one 
over’’ on affiant Rushlight; that the same state- 
ments were made by the said Clyde Philp to Mr. 
C. C. Hall in the presence of affiant. 

That at the trial of the above case Mr. Urban, 
whose affidavit has been submitted herein was pre- 
sent as a witness for the defendant Anderson; that 
said Urban was there each day of the said trial; 
that at most, said Urban did not miss more than one 
day of said trial. 

/s/ W.G. RUSHLIGHT 
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Subscribed and sworn to before me this Ist day 
of June, 1944. 
(Seal) /s/ HERMAN HOWE 
Notary Public in and for the State of Washington, 
residing at Seattle. 


[Endorsed]: Filed June 2, 1944. [18] 


[Title of District Court and Cause. ] 
AFFIDAVIT 


State of Washington 
County of King—ss. 

John P. Lycette being first duly sworn on oath 
deposes and says: That he is one of the attorneys 
for the plaintiff A. G. Rushlight & Co.; that he has 
read the affidavit of Clyde Philp submitted herein 
under date of Apri] 25, 1944. That affiant is weil 
acquainted with said Clyde Philp and has been for 
a number of years past. That affiant has been in 
the office of the said Clyde Philp on many occasions. 

That at all times materia] in the above entitled 
action, including all of the dates mentioned im the 
affidavit of the said Clyde Philp, and up to the 
present time, the said Clyde Philp has been an 
agent of the defendant Continental Casualty Com- 
pany, a corporation; that the office of said Con- 
tinental Casaultv Company 1s now located, and for 
some years has been located in the 1411 Fourth 
Avenue Building in Seattle; that during all times 
material in the above action the office of said Clyde 
Philp was located in the office of the defendant [19] 
Continental Casualty Company and was so located 
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at the time the above entitled action was commenced 
and for some time thereafter; that a few (10 or 11) 
months prior to the trial of the above entitled action 
the said Clyde Philp moved his office out of the 
main office of said Continental Casualty Company 
and maintains the same on the same floor and di- 
rectly adjoining the office of the said Continental 
Casualty Company. That said Clyde Philp is in 
and out of the said defendant’s office many times 
each day; that said Clyde Philp uses the telephone 
number of the defendant Continental Casualty Com- 
pany as a part of his listing in the telephone book. 

That after the commencement of the above en- 
titled action affiant discussed the above entitled ac- 
tion with said Clyde Philp and particularly dis- 
cussed the matter of the revision of the power house 
and the contention of the defendant Anderson that 
said revision was included or intended to be in- 
cluded in the bid of $293,000.00; that said Clyde 
Philp was very close to and familiar with the af- 
fairs of said Anderson and said Clyde Philp ad- 
vised affiant emphatically that he knew that the 
extra cost of said power house revision was not in- 
eluded in the €293,000.00 bid and figure of plaintiff 
Rushlight and that Eivind Anderson was trying to 
take advantage of the plaintiff Rushlight; that on 
Saturday, May 27th, affiant discussed said affidavit 
with said Clyde Philp and at said time said Clyde 
Philp again reiterated his statement that he knew 
that said power house revision was not ineluded in 
the $293,000.00 figure of plaintiff Rushlight; that 
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said Clyde Philp on said date, May 27th, further 
stated that he had previously and prior to the com- 
mencement of the above suit warned both Mr. Rush- 
light and Mr. C. C. Hall that EKivind Anderson was 
going to try and [20] take advantage of Rushlight 
on said power house work; that said Clyde Philp di- 
rected affiant’s attention to the fact that the affidavit 
of Clyde Philp did not make any reference to that 
matter, that said Clyde Philp on May 27, 1944, ad- 
vised affiant that if he were called to testify in the 
above case that he would testify that he knew that 
the extra cost on said power house was not included 
in the bid of the plaintiff Rushlight in the sum of 
$293,000.00. 

That on Friday, May 5, 1944, said Clyde Philp 
testified as a witness on behalf of the defendant 
Hivind Anderson in the Superior Court for Pierce 
County; that at said time the said Clyde Philp 
stated that the matters contained in lines 22 to 20 
of page 2 of the affidavit of said Clyde Philp had 
been discussed with the defendant Eivind Anderson 
by said Clyde Philp shortly after their occurrence 
and long prior to the trial of the above entitled 
_ action. 

Referring to the affidavit of hivind Anderson 
dated May 17, 1944, affiant states that said Hivind 
Anderson had said additional copy of said bid dated 
May 9, 1941, with him at the trial of the above en- 
titled cause and that during the trial of said cause 
affiant saw one additional signed copy of said bid 
of May 9, 1941, that is to say, one additional copy 
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beyond the one marked and admitted in evidence in 
the above cause. 

Referring to the affidavit of Paul A. Olson dated 
May 18, 1944, affiant verily believes that the same 
is in no way material to any of the issues in this 
case, nevertheless that if there is any materiality 
in the same that the same was well known, or should 
have been well known, to the defendant Anderson 
long prior to the trial of this case; that affiant and 
Henry Arnold Peterson, the attorney for the de- 
fendant Eivind Anderson, had occasion to discuss 
the trip of Mr. Anderson and C. C. Hall to Wash- 
ington, D. C., and [21] in a number of discussions 
between affiant and Henry Arnold Peterson, Mr. 
Peterson, while representing the defendant Eivind 
Anderson, advised affiant generally what he could 
prove and was going to prove in an action entitled 
““C. C. Hall vs. Eivind Anderson’’ then pending in 
the Superior Court for Pierce County, and involv- 
ing said trip. 

/s/ JOHN P. LYCETTE 

Subscribed and sworn to before me this Ist day 
of June, 1944. 

(Seal) /s/ HERMAN HOWE 
Notary Public in and for the State of Washington, 

residing at Seattle. 


[Endorsed]: Filed June 2, 1944. [22] 
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AFFIDAVIT 


State of Washington 
County of Pierce—ss. 

Thomas W. Anderson, being first duly sworn on 
oath deposes and says: That affiant is of the age of 
Thirty-three years, is the son of Eivind Anderson 
and is Lieutenant Commander in the United States 
Navy and is in Tacoma on temporary furlough; 
that for the three years last past affiant has been in 
the continuous service of the United States Navy, 
stationed outside the State of Washington; that in 
the fall of 1940, affiant was present at the Win- 
throp Hotel in Tacoma with Eivind Anderson and 
W. A. Rushlight of Portland, Oregon, at which time 
Etvind Anderson, W. A. Rushlight and myself were 
preparing bids on various items of army construc- 
tion at Fort Lewis, Washington; that affiant un- 
qualifiedly states that at that time W. A. Rushlight 
was well acquainted with my father, Eivind Ander- 
son, and at that time, in addition to working to- 
gether in the preparation of bids, W. A. Rushhght 
personally entertained both of us by serving drinks 
* in the room occupied by him at the Winthrop Hotel. 
At that time [23] items of construction interest 
were discussed with W. A. Rushlight for approxi- 
mately one-half hour. 

/s/ THOMAS W. ANDERSON 
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Subseribed and sworn to before me this 9th day 
of June, 1944. 
[Seal] /s/ HENRY ARNOLD PETERSON 
Notary Public in and for the State of Washington, 
residing at Tacoma 


[Endorsed]: Filed Jun. 9, 1944. [24] 


[Title of District Court and Cause. | 


OBJECTIONS OF DEFENDANT ELVIND AN- 
DERSON TO PROPOSED FINDINGS, 
CONCLUSIONS AND JUDGMENT 


Comes now the defendant, Eivind Anderson, and 
submits to the court the following objections to the 
findings, conclusions and judgment proposed by the 
plaintiffs. 
38 * % * 

4. Defendant objects to proposed finding X and 
each and every part thereof for the reason that the 
same is contrary to the evidence of the case in each 
and every respect, is in direct violation of the terms 
and conditions of said sub-contract between plaintiff 
and this defendant, bearing date April 15, 1941, is 
contrary to the law and that each and all of the 
work thus done and materials furnished by plaintiff 
is within and is covered by said sub-contraet and is 
not an extra either in work or material. 

* % * < 

8. Inasmuch as the matters objected to above and 
the findings are matters not sustained by the evi- 
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dence and the proposed findings are in error, it fol- 
lows that proposed conclusion ITI is in error as to 
amount and also in error as to allowing interest for 
any time ‘prior to the entry of judgment, the account 
being wholly unliquidated and reasonably in dis- 
pute up to the time of the actual entry of judgment. 
/s/ HENRY ARNOLD PETERSON 

Attorney for Kivind Anderson 


[Endorsed]: Filed June 21, 1944. [25] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This matter having come on regularly for hearing 
before the undersigned Judge of the above entitled 
Court, the plaintiffs appearing through John P. 
Lycette of Lycette, Diamond & Sylvester, their at- 
torneys, and the defendant, Eivind Anderson ap- 
pearing in person and through his attorney, Henry 
Arnold Peterson, and the defendant, Contin- 
ental Casualty Company, a corporation, appearing 


.. through its attorneys, Skeel, McKelvy, Hencke, Ev- 


enson and Uhlman, Mr. W. E. Evenson being pres- 
ent throughout the trial, and the parties having stip- 
ulated in open court that the Action be tried to the 
Court and that a jury trial be and was waived, and 
evidence having been taken and both sides having 
rested; arguments of counsel having been heard. 
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and the Court having pronounced its oral opinion, 
now therefore, the court does make the following 


Findings of Fact and Conclusions of Law: 
* 8 as oe 


yy 

That under date of May 15, 1941 the defendant, 
HKivind Anderson, and the plaintiff, A. G. Rushlight 
& Co., entered into a subeontract, in writing, 
wherein and whereby, for a consideration of $293,- 
000.00 the said EKivind Anderson employed the 
plaintiff A. G. Rushlight & Co., to do and perform 
a ‘portion of said Main Contract as follows: 
‘‘Plumbing, heating and mechanical installation 
work called for by bid form, addenda No. 1 to 5, 
incl., special condition and drawings, and as further 
covered by specification sections; P1 - P21 inel.; 
ME 1-ME 15 incl.; H 1-H 17 inel.; TH-HV 1-TH- 
HV 17 inel.; HA 1 - HAT inel.;’’ all in accordance 
with the gen- [26] eral conditions of said Main Con- 
tract between the United States and the said Eivind 
Anderson, and in acordance with the drawings and 
specifications prepared by the United States and 


made a part of said Main Contract. 
*% eS *% * 


X. 

That prior to the submission of bide on April 8, 
1941, the defendant Anderson had aseertained from 
the plaintiff Rushlight as well as from other sub- 
contractors, in a reasonable degree of certainty, 
what his plumbing and heating costs would be, said 
figures being somewhere between $286,000.00 and 
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$314,000.00; that very shortly after the bid open- 
ing on April 8, 1941, the defendant Anderson knew 
that his bid would be rejected unless it was pre- 
sented to some higher authority than the local Con- 
structing Quartermaster; that the defendant Ander- 
son called the plaintiff Rushlight some three or four 
days subsequent to the opening of bids and sug- 
gested that steps be taken to secure the contract; 
that an arrangement was made between the plain- 
tiff Rushlight, the defendant Anderson, and Mr. C. 
C. Hall, attorney of Portland, Oregon, for a meet- 
ing at Spokane, and at said Spokane meeting fur- 
ther arrangements were made for the defendant 
Anderson and Mr. Hall to go to Washington, D. C. 
for the single purpose of securing said contract; 
that as said time the plaintiff Rushlight desired as- 
surance that he would be given the subcontract for 
plumbing and heating and at said Spokane meeting 
the defendant Anderson gave the plaintiff Rusb- 
light assurance that Rushlight would be given the 
subcontract for plumbing and heating if the con- 
tract were awarded to Anderson by the government. 
[27] 

That after the defendant Anderson and said C. C. 

' Hall went to Washington, D. C. and received assur- 
ance that the Main Contract would be awarded to 
the defendant Anderson, said defendant Anderson 
decided that he was not under any obligation to give 
the subcontract to plaintiff Rushlight and made up 
his mind not to give the contract to Rushlight be- 
cause plaintiff Rushlight expected the award of the 
subcontract to be for $300,000.00; that. thereafter a 
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meeting between the plaintiff Rushlight, the said C. 
C. Hall and the defendant Anderson was held on 
May 9, 1941 at Mr. Anderson’s home in Tacoma, at 
which meeting the adjustment of the subcontract 
price was the primary and major subject of dis- 
cussion; that as a result of that meeting a letter, 
Exhibit Ptf. 8 was signed, fixing the sum of $293,- 
000.00 as the contract price, which said sum was 
$7,000.00 less than the amount plaintiff Rushlight 
insisted he was entitled to under the previous oral 
agreement and $7,000.00 more than the defendant 
Anderson was willing to pay knowing that he could 
get the work done for $286,000.00; that the word 
‘‘revised’’ which was written on said letter, Exhibit 
Ptf. #8, was written thereon for the purpose of in- 
dicating a revision from the controverted sum of 
$300,000.00 and $286,000.00, and that said letter and 
said designation ‘‘revised’’ were not intended to 
cover a new and increased cost of construction in 
accordance with the Governments Modified program 
on the Power Plant; 

That several weeks after the original bids had 
been submitted and opened the Goverment ordered 
a change in the eonstruction of the Power Plant 
and immediately thereafter the plaintiff furnished 
the defendant Anderson with a written proposal to 
do the necessary changes in the plaintiff’s part of 
the work for the sum of $12,118.00; that on May 
22 [28] by Ptf. Exhibit #11 the defendant Ander- 
son directed the plaintiff to make the necessary 
changes in his subcontract work on the power house 
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and that the plaintiff Rushlight performed said 
work as required at a reasonable extra cost of $12,- 
118.00; that within a few days after said extra work 
was ordered, the defendant Anderson requested the 
plaintiff to furnish a break-down of the subcon- 
tract work, and that thereupon the plaintiff fur- 
nished to the defendant a written break-down of the 
contract work showing the extra cost of the power 
house as $12,118.00 and stating ‘‘change or der cover- 
ing revision in Power Plant as per our ‘proposal 
dated April 30, 1941, $12,118.00; that the defendant 
Anderson knew that the plaintiff expected to be 
paid that amount as an extra for performing: the 
said changed work; that the defendant did not reply 
to said break-down and at no time advised plain- 
tiff that the changed work on the power house was 
to be done without extra compensation. _ 

That the written subcontract of May | 145, 1941, 
between ‘plaintiff and defendant was not intended 
to cover and did not cover the additional cost of econ- 
tructing the power house plant in accordance with 
the Government’s moditied or substituted ‘plans’ and 
specifications; that the plaintiff is entitled to the 
sum of $12,118.00 as an extra on the Power Plant. 


Done In Open Court this 29 day of June, 1944. 
/s/ CHARLES H. LEAVY 
Judge [29] 
From the foregoing Findings of Fact, the Court 
now makes the following 


Se) 
bo 
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CONCLUSIONS OF LAW 
* ¥% * + 
UU 

That the plaintiff A. G. Rushlight Co., a corpora- 
tion, and the First National Bank of Portland, Ore- 
gon, a National Banking Corporation are entitled 
to judgment against the defendant Eivind Ander- 
son and Continental Casualty Company, and each 
of them, in the sum of $21,757.53 together with in- 
terest on $9,639.53 of said sum from December 15, 
1942 to date of this judgment, and interest on the 
whole of said judgment from the date thereof, to- 
gether with their costs and disbursements herein to 
be taxed. 
*% + * * 

To which Findings of Fact and Conclusions of 
Law defendant excepts and exceptions allowed. 


Done In Open Court this 29th day of June, 1944. 
/3s/ CHARLES H. LEAVY 
Judge 


[Endorsed]: Filed Jun. 29, 1944. [30] 
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United States of America 


In the District Court of the United States 
for the Western District of Washington 
Southern Division 


No. 424 


UNITED STATES OF AMERICA for the use and 
beneft of A. G. RUSHLIGHT & CO., a cor- 
poration, and THE FIRST NATIONAL 
BANK OF PORTLAND, OREGON, a Na- 
tional Banking Corporation, and W. L. REID 
doing business as W. L. REID COMPAN WS 

Plaintiffs, 
VS. 


EIVIND ANDERSON and CONTINEN TAL 
CASUALTY COMPAN Y, a corporation, 
Defendants 
JUDGMENT 


This matter having come on regularly for trial 
before the undersigned judge of the above entitled 
court on April 6, 1944 and the trial having been con- 
eluded on April 14, 1944, the plaintiff appearing by 
John P. Lycette, of the firm of Lycette, Diamond 
and Sylvester, and the defendant Eivind Anderson, 
Appearing in person and through his attornev 
Henry Arnold Peterson, and the defendant Contin- 
ental Casualty Company, a corporation appearing 
by Mr. W. E. Evenson of the firm of Skeel, Me- 
Kelvy, Henke, Evenson and UhIman, and the jury 
having being waived by stipulation made in open 
court by all parties: and evidence having been 
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taken, the court having announced its decision 
thereafter, findings of fact and conclusions of law 
having been made and entered, now therefore, 

In accordance with said Findings of Faet and 
Conclusions of Law, 

It Is Hereby Ordered And Adjudged that the 
plaintiff, A. G. Rushlight & Co., a corporation, and 
the First National Bank of Portland, Oregon, a Na- 
tional Banking Corporation be, [81] and they are 
hereby awarded judgment against the defendant 
Hivind Anderson and the defendant Continental 
Casualty Company, a corporation and each of them, 
in the sum of $21,757.53, together with interest on 
$9,639.53 of said sum from the 15 day of December, 
1942 to the date of this judgment, and interest on 
the whole of said Judgment from the date thereof 
together with their costs and disbursements herein 
to be taxed; and to which order, ruling and judg- 
ment the defendants except and their exceptions are 
hereby allowed. 

It Is Further Hereby Ordered that the cause of 
action of W. L. Reid, shall be and the same is here- 
by dismissed with prejudice and without costs. 


Done In Open Court this 29th day of June, 1944. 
/s/ CHARLES H. LEAVY 

Judge 

Presented by 
LYCETTE, DIAMOND & SYL- 
VESTER 

Attorneys for Plaintiffs 

By /s/ JOHN P. LYCH'TTE 
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Copy received. Notice of presentation ‘waived 
W. E. EVENSON 
Atty. for Cont. Cas. Co. 
HENRY ARNOLD PETERSON 
Atty. for Eivind Anderson 


[Endorsed]: Filed Jun. 29, 1944. [32] 


[Title of District Court and Cause. ] 
MOTION FOR NEW TRIAL 


Now comes Eivind Anderson, above named de- 
fendant, and moves this court for its order granting 
the defendant a new trial herein for the following 
causes materially affecting substantial rights of this. 
defendant and that the judgment entered herein on 
the 29th day of June, 1944, be vacated and set aside: 

(1) Insufficiency of the evidence :to,, justify. the 
decision and judgment of the court and that said 
decision and judgment are against: the, law. 

(2) Error in law occuring at the trial and ex- 
cepted to at the time by this defendant. 

(3) Accident and surprise which ordinary pru- 
dence could not have guarded against. 

(4) Newly discovered evidence, material for this 
defendant which he could not with reasonable dili- 
gence have discovered and pr odue ed at vue trial. 


Dated this 6th day of July, 1944. 
/s/ HENRY ARNOLD PETERSON 
Attorney for the defendants 


[Endorsed]: Filed Jul. 7, 1944. [83] 
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MOTION FOR NEW TRIAL 


Comes now Continental Casualty Company, a cor- 
poration, one of the defendants in the above entitled 
action, and moves the court for a new trial herein 
on the ground of error oceurring in the course of 
the trial hereof and in the entry of the findings, con- 
clusions, decisions and judgment of the court and on 
the grounds that there was substantial error in the 
rulings of the court at the trial upon the offers of 
evidence and in the reception of evidence and that 
the decision and findings of the court are contrary 
to law and contrary to the evidence and that the 
award to the plaintiffs 1s excessive and not sup- 
ported by the evidence and that the denial of the 
eross claims of the defendant Anderson against 
the plaintiffs is in error and were not allowed in 
the full amount established by the evidence and by 
law. 

/3/ W. KH. EVENSON 
One of the attorneys for the 
defendant, Continental Cas- 
ualty Company. 
SKEEL, McKELVY, HENKE, 
EVENSON & UHLMAN, 
Of counsel 


Copy received this 7 day of July, 1944 
LYCETTE, DIAMOND, SYIL- 
VESTER 
Attorneys for Rushlight 
Plaintiff 


[Endorsed]: Filed Jul. 8, 1944. [34] 
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[Title of District Court and Cause. ] 


ORDER OVERRULING MOTION FOR 
NEW TRIAL 


This matter having come on regularly for hear- 
ing on the Motion of the defendants for a new trial, 
argument of counsel having been heard, and the 
Court having orally announced its decision deny- 
ing said motion, now therefore, 

It Is Hereby Ordered, that the Motion of the de- 
fendants for a new trial herein be, and the same is 
hereby denied. The exceptions of the defendants 
are hereby noted and allowed. 


Done In Open Court this 3rd day of Aug., 1944. 
/3/ CHARLES H. LEAVY 

Judge 

Presented by 
LYCETTEH, DIAMOND AND 
SYLVESTER 

Attorneys for Plaintiffs 

By /s/ JOHN P. LYCETTE 


Approved 
/s/ HENRY ARNOLD PETERSON 
Attorney for Defendant Ei- 
vind Anderson 


Approved as to form only 
/3s/ W. EK. EVENSON 
Attorney for Continental Cas. 
Co. 


[Endorsed]: Filed Aug. 3, 1944. [85] 
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[Title of District Court and Cause. ] 


NOTICK OF APPEAL TO NINTH CIRCUIT 
COURT OF APEEALS 


Notice Is Hereby Given that defendants Ejivind 
Anderson and Continental Casualty Company, a 
corporation, hereby appeal to the Circuit Court of 
Appeals for the Ninth Circuit, from that portion of 
the final judgment entered in this action on the 29th 
day of June, 1944, awarding plaintiff judgment 
against defendants in the sum of $12,118.00, which 
is a ‘part of the $21,757.53 set out in said judgment 

W. EK. DUPUIS and W. Ht Ph: 
GUSON 
Attorneys for Appellants Ei- 
vind Anderson and Contin- 
ental Casualty Company 


Copy of the foregoing Notice of Appeal mailed 
to Messrs. Caldwell, Lycette & Diamond, Attorneys 
for Plaintiffs, Exchange Building, Seattle, Wash- 
ington, this 23rd day of September, 1944. 

EK. hk. REDMAYNE, 
Deputy Clerk 


[Endorsed]: Filed Sept. 22, 1944. [36] 


[Title of District Court and Cause. ] 
ORDER RE. EXHIBITS ON APPEAL 


This Matter coming on hefore the Honorable 
Charles H. Leavy, one of the judges of the ahove en- 


United States of America 39 


titled court upon motion of attorneys for appellants, 
to have those original exhibits set forth in the desig- 
nation of contents of record on appeal inspected by 
the Cireuit Court of Appeals for the Ninth Circuit 
in lieu of copies, and the court being fully advised 
in the premises, 

Now, Therefore, It Is Hereby Considered, Or- 
dered And Adjudged that those original exhibits 
set forth in the designation of contents of record on 
appeal be sent to the Clerk of the Cireuit Court of 
Appeals for the Ninth Cireuit by the Clerk of this 
court and that said Clerk shall not be required to 
make copies of said exhibits for the record, but that 
the Clerk withhold transmission of said original ex- 
hibits to the Circuit Court of Appeals pending prep- 
aration of briefs. 


Done In Open Court this 1st day of Nov., 1944. 
CHARLES H. LEAVY 
District Judge 
Presented by: 
W. H. FERGUSON 
Of Attorneys for Appellants 
Approved: 
HERMAN HOWE 
LYCETTE, DIAMOND & SYI- 
VESTER, 
Of Attorneys for Respondents 


[Endorsed]: Filed Nov. 1, 1944. [87] 
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[Title of District Court and Cause. ] 
CLERK’S CERTIFICATE 


I, Judson W. Shorett, Clerk of the United States 
District Court for the Western District of Washing- 
ton, do hereby certify and return that the foregoing 
Transeript, consisting of pages numbered 1 to 35, 
inclusive, together with the original Reporter’s 
transcript of Evidence, in three volumes, consisting 
of pages numbered 1 to 781 (transmitted in full), is 
a full, true and correct copy of so much of the rec- 
ord, papers and proceedings in Cause No. 424, 
United States of America for the use and benefit of 
A. G. Rushlight & Co., a corporation, and The First 
National Bank of Portland, Oregon, a National 
Banking Corporation, and W. L. Reid doing bust- 
ness as W. L. Reid Company, Plaintiff-Appellees, 
vs. Hivind Anderson and Continental Casualty 
Company, a corporation, Defendant-Appellants, as 
required by Appellants’ Designation of the Con- 
tents of the Record on Appeal and the Additional 
Designation of Contents of the Record on Appeal 
of Appellees, on file and of record in my office at 
Tacoma, Washington, and the same constitutes the 
Transcript of the Record on Appeal from the Judg- 
ment of the United States District Court for the 
Western District of [88] Washington, Southern 
Division, to the United States Cireuit Court of 
Appeals for the Ninth Cireuit. 

i do further certify that the original Reporter's 
Transcript of Evidence, consisting of pages num- 
bered 1 to 781, inclusive, are herewith transmitted 
to the Circuit Court of Appeals for the Ninth Cir- 
cuit. 
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I do further ce1tify that the following is a full, 
true and correct statement of all expenses, fees and 
charges earned by me in the preparation and certi- 
fication of the aforesaid Transcript of the Record 
on Appeal, to-wit: 


$19.00, 


and [ further certify that the said fees, as above 
set out and been paid in full. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said Court, in the city 
of Tacoma, in the Western District of Washington, 
this 15th day of N ovember, 1944. 

[Seal] JUDSON W. SHORETT, 

Clerk 
By E. E. REDMAYNE 
Deputy [39] 
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In the District Court of the United States, for the 
Western District of Washington, Southern 
Division 

No. 424 


UNITED STATES, for the use and benefit of A. 
G. RUSHLIGHT Ge ct. al, 
Plaintiffs, 
VS. 


EIVIND ANDERSON, and CONTINENTAL 
CASUALTY COMPANY, 
Defendants. 
PROCEEDINGS [1*] 
Mr. Lycette: 

There was another large item, the power plant 
which was originally provided for, to help Your 
Honor on those, those are found on page 4 of my 
Complaint, they are drawn together there. The 
power plant as originally planned was changed very 
soon after the contract was signed. In fact, the 
change was initiated before Anderson was actually 
given the contract. The revision of the power plant 
mvolved an item of $12,118.47. That was the evi- 
dence will show of course that was paid to Mr. An- 
devson by the government. [5} 

Now the power plant will require just a little 
more detailed explanation because that is the larg- 
est item. The original specifications have a section 
dealing with it, which is called there the M. E. or 
Mechanical Equipment specifications, and they 


* Page numbering appearing at foot of page of original Reporter’s 
Transcript. 
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cover the detail for the power house, boiler rooms 
and so forth. These specifications of course, were 
out early, probably before April, and in order that 
the bidding might be done. Then the bid was upon 
those original specifications and went in on Apri 
—was opened on April 8th. We had [7] thereto- 
fore supplied Mr. Anderson with an estimate of 
what we would do all this work for, which he used 
in making his bid to the government in order to ect 
the contract. 

After April 8th, when the bids were opened, until 
the time Mr. Anderson was officially advised of the 
awarding of the contract to him—I think on May 
8th, and told to go ahead—I might stop there, just 
to say that he did not actually get a signed con- 
tract until—oh, I think July 8th or 10th. The gov- 
ernment is always very late in getting the contracts 
out. What they do is say, ‘‘You have been awarded 
the contract, and go to work as of this day and vour 
time will start as of this day’’. 

Now receiving that letter on May 8th when the 
bids were opened, the engineers submitted a letter 
to Mr. Anderson suggesting that they would like to 
have a proposal from him on a different tvpe of 
‘boiler house, and they put out at that time a new 
set of Mechanical Instructions or M. EK. Instruc- 
tions. That section supersedes the section which 
was in the original set of specifications. It called 
for quite a different form of boilers and boiler 
house and power plant. So that came out on April 
30th. 
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The evidence will show that Mr. Anderson and 
Mx. Rushlight got together to see what they could 
figure on that and I think that the planning work 
figure was all done in the Winthrop Hotel here in 
Tacoma. As a result of that Mr. Rushlight for Mr. 
Anderson, prepared a revised schedule upon—in 
letter form, in which he set up the costs that he had 
for the original boiler [8] system and then what it 
would cost for the new or changed system and what 
the extra expense would be, which was $12,118.00, 
the amount which we sued for it. This letter was 
furnished to Mr. Anderson with a number of copies. 
Mr. Anderson had part of the changed work to do 
himself—a rather substantial portion of it. He, 
with Mr. Rushlight had made up a cost sheet show- 
ing the work that Mr. Anderson would have to do. 
Then Myr. Anderson made up a letter with Mr. 
Rushhight’s assistance—J think Mr. Rushlight ac- 
tually dictated the letter—I am not certain of that, 
which combined the two items, showing Mr. Ander- 
son’s work first in the letter, and then Mr. Rush- 
hight’s part of it for $12,118.00 as a limp sum, but 
attaching to it a copy of the breakdown of Mr. 
Rushlight’s making up the twelve thousand dollars. 

That letter of Mr. Anderson’s, containing the 
whole matter, with Rushlight’s letter attached as an 
Exhibit A to it, was then submitted, | think, as of 
April 30th,—it was all done very rapidly—to the 
Constructing Quartermaster, and within a couple of 
days that was accepted by the Construction Quar- 
termaster and in due course they were tnstructed 
and ordered to go ahead and do that work, and May. 
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Anderson gave us his letter advising us when—just 
exactly when we were to consider that change in 
effect. His letter came to us, or is dated, advising 
us that the revised specifications and the new plan 
as submitted, that letter was dated May 15th. No, 
I say May 15th—no, I think it was May 20th or a 
little later than that. 

In the meantime our sub-contract was signed [9] 
by Mr. Anderson. Our proposal was delivered to 
him—formal proposal to do the work for the main 
contract for $293,000.00. A few days later Mr. An- 
derson gave us a letter saying he accepted our main 
proposal of $293,000.00 and that he would prepare a 
written sub-contract, which he proceeded to prepare 
and that main sub-contract is dated May 15th. I 
want to try to make those dates clear, because our 
notification of the acceptance of the revised power 
plant came at some date subsequent to that. 

Mr. Anderson, as far as I am now able to deter- 
mine now, takes the position that the revision of the 
power plant was to be included, or was ineluded in 
our original bid, or should have been, by reason of 
the dates. 

Our evidence will show that the first time he ever 
questioned the payment of that $12,118.00 item was 
in his Answer in this case; that he had never ques- 
tioned it before. Our evidence will show that we 
have submitted statements to him from time to 
time, including that item as a separate item, and 
that he never at any time, either orally or in writ- 
ing, made the contention that he now makes. 

The Court: Is it your contention that the twelve 
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thousand dollar item measures the entire change 
that the army or the government authorities di- 
rected ? 

My. Lycette: Well, it measures our portion, but 
it is very clearly broken down and set forth in our 
letter to My. Anderson, and Mr. Anderson’s letter 
to the government. Our letter is attached to his, 
and this work was done under the Mechancial speci- 
fications which were [10] substituted for the orig- 
inal one, and our sub-contract with Mr. Anderson 
states upon its face that we are to do certain work, 
and then it refers to the specifications for what we 
are to do. We are to do the plumbing, and they use 
the initial ‘‘P’’ for plumbing, P-1 to 17, ‘“H” for 
heating, pages 1 to 19, or something of that nature, 
and then theatre ‘‘TH”’ figure used there covers 
some heating and plumbing to do in the theatre 
building. This revision work is not included nor 
specified in our written contract with Mr. Ander- 
son. I think that will develop very clearly as we 
progress. That covers the revision of the power 
plant item. [11] 

But we get now, if Your Honor please, to their 
main item, and they take a very novel position in 
that to say the least, on that one involving the 
changes in the boiler house, which is some twelve 
thousand dollar item, and if Your Honor will fol- 
low just the dates of that situation, the contract— 
I think the bids were made in April. The govern- 
ment has a certain time in [24] which to consider 
the bids on the main contract, but before the main 
contractor—the contract between the government 
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and Anderson was let, if Your Honor please, that 
was let—they finally orally agreed to it in May, but 
before it was done the government concluded that 
they wanted the boiler house revised—that was be- 
fore any contract was awarded to us at all by the 
government. Mr. Rushlight had been in communi- 
cation with the government long before he had any 
contract with us—30 days before—40 days before, 
and he had discussed with them apparently the re- 
vision, so on April 30th, more than nine days before 
he made this proposal for this job,—he didn’t have 
any contract with us at all, he went out and he made 
an itemized statement as to what it would cost un- 
der the original bid and what the revised list would 
come to. One is the regular and one is the revised. 
This is on April 30th of that contract year. 

Then Mr. Anderson—naturally Mr. Rushlight was 
interested in Anderson getting the contract, out 
there, because he wouldn’t get any sub-contract if 
he did not. At least, he wouldn’t even have a chance, 
so on May 6th, if Your Honor please—that is about 
a week later after that, the formal order was 
signed,—on May 6th before the sub-contract was 
-ever made, Mr. Rushlight and Mr. Anderson go out 
to Fort Lewis to find out whether this revision was 
satisfactory and whether it had been agreed on, be- 
cause the government wanted the revision to LO 
through before they issued any contract to Mr. An- 
derson. On May 6th,—then, if Your Honor please, 
they agreed on the revision at Fort Lewis, and Mr. 
[25] Rushlight was present with My. Anderson, and 
came into Tacoma, and one of the main things in 
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the changes in that boiler house revision was the 
increasing of the size of the boiler. They reduced 
from three to—instead of three smaller ones, they 
had two larger ones. That is the main item. On 
May 6th, after they came back, and with the revised 
figures, naturally they were not going to put in the 
three, they put in the two—Mr. Rushlight, in the 
presence of Mr. Anderson, ordered—he told him 
that he would do the job orally then for $293,000.00 
— ‘My bid will be $293,000.00’’, and he went ahead, 
before any formal order now for the sub-contract— 
this was all before the sub-contract was made, and 
he went ahead and ordered in Tacoma here, these 
revised boilers—Mr. Rushlight did, and Mr. Ander- 
son says ‘‘Now you submit a formal proposal—a 
formal proposal so we will know where we stand’’, 
and on May 9th Mr. Rushlight submitted his formal 
proposal to Mr. Anderson to do the job for $293,- 
000.00, Your Honor, please. He sets out the orig- 
inal work that was to be done and then he marks it 
right on the letter ‘‘revised’’. 

Now that was on May 9th, and gives it to Mr. 
Anderson, and Mr. Anderson next day formally ac- 
cepts the proposition for $293,000.00. At that time 
the revised boilers had already been ordered by Mr. 
Rushlight. He knew that the three boilers were 
not to go in, but it was to be the two. [26] 

I first would like to have marked and offered in 
evidence as plaintiff’s 1, a certified copy of the con- 
tract of Mr. Anderson with the contract documents. 
It does not contain the specifications. It contains 
all the other contract documents. In that connec- 
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tion I might say, Your Honor, that the statute un- 
der which this [46] suit is brought, expressly pro- 
vides that in bringing the suit the claimant, ma- 
terial or labor claimant may write to the—— 

The Court: Library of Congress. 

Mr. Lycette: Some secretary and get a certified 
copy, and this is it, with a big beautiful seal on it. 

The Court: Any objection, Mr. Peterson ? 

Mr. Peterson: No, if I could just see it a 
moment. 

If Your Honor please, I do not think it is neces- 
sary to take the time. We have the original in our 
possession, and if there should be any additions or 
things subtracted from that, we can probably handle 
that by motion rather than take the time now. 

Mr. Lycette: That will be very satisfactory. 

The Court: It will be admitted in evidence. 

(Whereupon contract documents were re- 
ceived in evidence and marked Plaintiff’s Ex- 
iret No. 1.) 


Mr. Lycette: Then I would like to call Mr. An- 
derson. [47] 


EIVIND ANDERSON, 


produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 
By Mr. Lyecette: 
Q@. Your name is Hivind Anderson ? 
Eee lhat is right. 
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(Testimony of Eivind Anderson. ) 

Q. And you are the defendant in this case? 

A. That is right. 

Q. You are the contractor who entered into the 
eontract with the United States Government for the 
construction of this four hundred bed hospital that 
is involved in this litigation? A. That is right. 

Q. Mr. Anderson, when was your bid submitted 
to the United States Government? 

A. There were two bids submitted to the United 
States Government. 

Q. Well, before the contract—we will take them 
one at a time, then. 

A. The first bid was submitted on, as I recollect, 
on April 8th, 1941. 

Q. That is a written bid, is it not, and is the 
bid which T will just show you. 

(Handing paper to witness. ) 


The bid to which you refer is the bid found in 
Plaintiff’s Exhibit 1, is it not? 

A. Wt appears to be that. I have got the original 
over in my file. It is not written up in this spe- 
cific form as [I can recollect it, but it might consist 
of the same [48] items. 

Q. Now, what was the amount of your origmal 
bid 2 

A. ‘The total of that original bid was $936,517.00. 
There was, however, two bids involved in that. If 
mean, there was bids submitted on two different 
propositions. One was to construct twenty-nme 
buildings for a certain amount of money, and the 
other bid in there was to construct the remainder 
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(Testimony of Eivind Anderson.) 
of the seventy-two buildings that were involved, the 
entire project. 

Q. Well, then, after that bid was submitted, the 
bids were opened on the same day, April 8th, were 
they not? 

A. They were opened on the same date, that 
is right. 

Q. Your bid was the lowest bid, was it not? 

A. I believe that is true. 

Q. Your bid was not immediately accepted by 
the Government, was it, Mr. Anderson ? 

A. Well, it was accepted within the thirty days 
limit, that is provided for the Government to ac- 
cept or reject the bid. 

Q. Well, you were told at that time the Gov- 
ernment was not going to accept your bid, it was 
soing to give it to a higher 

A. No, I was never told. 

@. You were never told that? A. No. 

Q. You in fact took a trip to Washington, 
D). C.— 

Mr. Peterson: I object to that as a matter of 
the contract being wholly immaterial. Here is the 
contract and based on that is the sub-contract and 
it seems that the matter that controls between these 
parties after [49] all is the sub-contract between 
Mr. Anderson and Mr. Rushlight. 

The Court: Well, based upon the opening state- 
ment as made this morning, | think it might be ma- 
terial that there are certain alterations and changes 
that were directed before the execution of the bid, 
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(Testimony of Eivind Anderson. ) 
and before the letting of the sub-contract. That 
was part of the opening statement made by Mr. 
Lycette. 

Mr. Lycette: I think we both made it. 

The Court: Objection will be overruled and 
exception allowed. 

(Question read.) 


Q. (Continuing): -——Washington, D. C. with 
Mr. Rushlight’s attorney for the purpose of getting 
the War Department to award this contract to you 
on your low bid? 

A. No, I did not take a trip to Washington for 
that particular purpose, except to find out what 
they intended to do with the contract, if they were 
going to award it or not. 

Q. Well, when was that taken? 

A. Oh, that was taken shortly following after 
the bidding. 

Q. How long after the bidding? 

A. I would say about—perhaps three or four 
days or five days, something of that kind. 

Q. Well, the bids were opened, yours was the 
lowest bid. Three or four or five days later you and 
Mr. Rushlight’s lawyer went to Washington, D. C., 
is that correct? A. I went to Washington. 

Q. Didn’t Mr. Rushlight’s attorney, Charlie 
Hall—— 

A. I didn’t know whether he was his lawyer or 
not, but he went back on the same trip—as I reeall 
it, he boarded [50] the plane in Spokane and went 
back, as he told me, on other business. 
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(Testimony of Eivind Anderson.) 

Q. Well, you paid his expense back, didn’t you ? 

A. I did not. 

Q. Didn’t he accompany you around from one 
war office—this is Mr. Charlie Hall, C.-C, Hall, of 
Portland, Oregon, did he not accompany you around 
from office to office, take you from office to office 
in Washington, D. C., on that trip in connection 
with this contract ? 

Mr. Peterson: I don’t want to be in a position 
to object here, but I can’t understand how that 
would be material as Jong as the contract was later 
awarded, and to Mr. Anderson, whether or not he 
done Washington, D. C., unless it pertains to some 
phase of this sub-contract. 

The Court: I am assuming it will be, if it does 
not the objection will be overruled and exception 
allowed. 

A. My purpose of going to Washington ? 

Q. I did not ask you that, I asked you if Mr. 
Hall did not take you around from office to office 
in the War Department at Washington, D. C., after 
the two of you got there, for the purpose of discuss- 
ing this contract ? 

“A. I will ask you to give some clarification of 
what you mean, that somebody took me around from 
office to office. 

Q. Well, did you not accompany Mr. Hall from 
one office of the War Department to another for the 
purpose of discussing the giving or awarding to 
you of this contract on vour bid? 

A. As T reeall it, the trip to Washington, Mr. 
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(Testimony of Eivind Anderson.) 

Hall explained [51] that he was the campaign man- 
ager for Senator Holman, and if I needed any as- 
sistance in getting recognition or help to locate the 
proper officials in Washington, that he would be 
glad to introduce me to Senator Holman for such 
assistance, and as I recall, I told Mr. Hall that it 
was perhaps not necessary to do that because of 
the facet that I had been in Washineton many times 
myself and I knew quite a bit about the function- 
ing of those offices, and furthermore, that I expected 
to get assistance from Congressman Coffee, if there 
was any assistance that I needed, but, however, I 
will add that Hall actually did go with us, me and 
Mr. Paul Olsen, Secretary of the Congressman, to 
introduce some of those parties there that had the 
awarding of this contract. 

Q. All right, now, just to go back a bit, before 
you gave your bid to the Government on April 8th, 
you had from Mr. Rushheht a proposal to do the 
heating and plumbing work on this job, did you not? 

A. No, I did not. 

Q. I will ask you if he did not give vou a figure 
of three hundred thousand dollars to do that work 
prior to the time your bid was given—this was 
orally. 

A. No, I have no recollection of that at all. 

Q. Now, after you had been to Washington, 1D. 
C., the trip on which Mr. Hall was there, vou came 
hack to the Coast, did you not? 

A. Yes, I returned to the Coast. 
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(‘Testimony of Eivind Anderson.) 

Q@. And then when did the Government advise 
you that the contract was awarded to you? 

A. I believe the exact date on that was May 
6th. [52] 

Q. I will call your attention to—there is a letter 
in the file, Exhibit 1, dated May 6th, 1941, from 
Major Antonovich, Constructing Quartermaster, di- 
rected to you in which it is stated, ‘‘In accordance 
with the terms of your bid, dated April 8th, 1941, 
for the constructing of temporary houses’’—and 
then it goes on to describe it—‘which bid was ac- 
cepted by the Government on May 5th, 1941, you 
are hereby given notice to proceed with the work 
provided therein’’. 

Is that correct, does that refresh your memory? 
Is that correct ? 

A. I think there is such a letter, yes. 

Q. You accepted and signed the letter, did you 
not, of May 6th—I will give vou—have it called to 
your attention. See if that is not your signature, a 
correct copy of your letter and your signature on it, 
right down in the lower corner ? 

A. May the 8th, mv signature appears on the 
corner on May the 8th. 

Q. Now, that is your notification that vour bid 
is accepted and for you to proceed to work, is it not? 

ee es) 

Q. Now, in connection with the contract, Mr. 
Anderson, you have, there is a set of specifications, 
are there not? A. Yes, there is. 
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(Testimony of Eivind Anderson.) 

Q. Will you kindly produce the specifications ? 

A. We have copies of those specifications. 

Mr. Peterson: Mr. Lycette, we have attached 
these thumb things here just for the indication to 
show what subject they referred to. [53] 

Mr. Lycette: I have not checked those over, but 
I take it it will be undestood [ am not bound by 

Mr. Peterson: ‘That is Just an index on the out- 
side. That will aid you to find those subdivisions. 

Q. I will now show you Plaintiff’s Exhibit 2 for 
identification, and I will ask you if that is the set 
of specifications upon which the job was originally 
bid? A. That is right. 

Q. Those specifications with a few minor excep- 
tions remained in force and effect throughout the 
entire contract, did they not? A. They did. 

Mr. Lyeette: I would hke to offer them in evi- 


dence, Your Honor. 
Mr. Peterson: No objection. 
The Court: They will be admitted in evidence. 
(Whereupon specifications referred to were 
received in evidence and marked Plaintiff’s Ex- 
tilt Nove) 


Mr. Peterson: If Your Honor please, I have an 
extra copy, so if the Court would hke to have those 
before him, he can have those and I have another 
copy here. I have two sets, so we can use this one 
and the Court will have one. 

Q. Now, Mr. Anderson, after your bid had been 
submitted and prior to the—strike that. 


Hl 
~! 
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(Testimony of Eivind Anderson.) 

Is there not another set of specifications, a small 
separate set of specifications that was issued in con- 
nection with the job? 

A. I don’t recall of any. [54] 

Q. I will ask you if a separate set of specifica- 
tions covering the mechanical equipment were not 
issued after the call for bids had been given? 

A. No, I don’t really recall any one that was 
issued, particularly, for this job. 

Q. Do vou recall when you were asked by the 
Government to bid upon a change in the heating 
plant and boiler house, do you recall that? 

A. Yes, that was about—I believe on April 26th 
of 1941, the same month. 

Q. Have you the letter, Mr. Anderson, of April 
26th, 1941, from Major Antonovich to you, inviting 
the proposal from you for a change on the heating 
and boiler house? 

A. I believe it is one of the letters in the file. 

Mr. Peterson: What is the date? 

A. April 26th. 

Mr. Lycette: April 26th, 1941. 

If Your Honor please, this is off the record, just 
--to aid you. J am now working primarily on the 
matter of the twelve thousand dollar item in onr— 

The Court: I assumed vou were. 

Mr. Peterson: Jf Your Honor please, we have a 
complete file here of every Government letter. Thev 
were alwavs marked serial letters, every letter we 
received from the C. Q.—the Constructing Quarter- 
master, they are marked serially and our answers 
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(Testimony of Eivind Anderson.) 

thereto are serially numbered also, and I wondered 
if we might retain the original in the files until 
the matter can be completed, because there are many 
matters these letters may be pertinent to, and sup- 
ply copies. [55] 

Mr. Lycette: Have you a copy? 

My. Peterson: I can give you a copy. 

Mr. Lycette: If you will give me a copy, that will 
answer Ny purpose. 

Mr. Peterson: Or, if Your Honor please, we can 
disconnect, if we would have the right to substitute 
copies for them later. 

Mi. Lyectte: I will have no objection to that. 

The Court: Yes, von would have that right. 

Mr. Peterson: We will take this one out. 

Q. I will show you now what I am_ having 
marked Plaintiff’?’s Exhibit 3 for identification. 

A. ‘This is the letter. 

Q. That letter you received from Major Antono- 
vich? A. hat is right. 

Q. Major Antonovich was the Government. offi- 
cer In charee of this construction from the begin- 
ning until the end or practically the end of the 
work, was he not? 

A. He was the constructing quartermaster. 

Mr. Lyveette: I would like to offer this letter in 
evidence as Plaintiff’s Exhibit 3. 

The Court: It will be admitted with the stipula- 
tion it may be withdrawn and a copy substituted. 

(Whereupon letter referred to was received 
in evidence and marked Plaintiff’s Exhibit 


No. 3.) 
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PLAINTIFE’S EXHIBIT No. 3 


HHG:AM 
War Department 
Office of the Constructing Quartermaster 
Fort Lewis 
and Vicinity 
Fort Lewis, Washington 
April 26, 1941 
Mr. Eivind Anderson 
017 North I Street 
Tacoma, Washington 


Dear Sir: 

Reference is made to the heating plant for the 
400 Bed Hospital at Fort Lewis which was included 
in proposal submitted by you on April 8, 1941, un- 
der Invitation No. 6105-41-79. 

It is requested that you submit a supplementary 
proposal covering the ommission of the heating 
plant and Boiler House, Type HBH-13 as shown on 
Field Drawings Nos. 610-R, 611-R, 612 and Plan 
Nos. 700-1500, Rev. A, 700-1501 and 700-248 Rey. 
A to E, inclusive, and as described on Pages ME-1 
to ME-15, inclusive, Specification No. Fort Lewis— 
32, and substituting therefor the heating plant and 
Boiler House, Type HBH-16, as shown on Plan 
Nos. 700-1517, Revisions A to E, inclusive, 700- 
1517.1 Rev. A, 700-1518 Rev. A and B, 700-1519 Rev. 
A and B, 700-1520 Rev. A, 700-1521 Rev. A and 700- 
243 Rey. A to E inclusive, and as described on pages 
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ME-1 (sub) to ME-14 (sub) of Specification No. 
Fort Lewis—32. 

No change will be made in the Heating Distribu- 
tion System except such modifications described in 
pages ME-1 (sub) to ME-14 (sub) and as may be 
necessary for connections, ete. to the heating plant. 

The proposal shall cover all work and material 
necessary to insure a satisfactonly operating sys- 
tem that is complete in every respect and detail. In 
addition to the substituted Mechanical Equipment 
section of the Specifieations, all other applicable sec- 
tions of Specification No. Fort Lewis—32 shall ap- 
ply to this substitute work. 

Your proposal shall cover the additional cost in 
event the heating plant and boiler house as men- 
tioned herein is substituted for the heating plant 
and boiler house called for in the original invita- 
tion for bids. 

Yours very traly, 
kK. P. ANTONOVICH 
KE. P. Antonovich, 
Major, Q. M. Corps, Con- 
structing Quartermaster 


{ Kndorsed]: Filed Apr. 6, 1944. 


Mr. Lveette: 1 do not know what Your Honor 
prefers, reading these as they go im 

The Court: Unless you particularly desire to 
have them read into the record, I] prefer not to take 
the time. [56] 
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Mr. Lycette: I do not want to have them read 
in, Just the order of the thing. 

Q. Now, in response 

The Court: In connection with this letter, I 
would lke to ask the witness if he received it on 
the date it bears date. It seems to have been written 
at Fort Lewis April 26th. 

A. I do, as I recall, Your Honor. I reccived 
that letter handed to me at Fort Lewis on that date. 

Q. Now, following that, the receipt of that letter, 
Exhibit 3, you prepared a proposal, did you not, and 
submitted it to Major Antonovich under date of 
April 30th, 1941, in response to that letter? 

A. Jam sure I responded to the letter. I don't 
recall the exact date except I refer to mv file. 

Mv. Lyeette: Will you produce a copy of vour 
letter ? 

Myr. Peterson: Of what date? 

Mr. Lycette: April 30th, 1941, to Major Antono- 
vich, in response to that letter. 

Mr. Peterson: I don’t think there is any letter 
of that date. I think you will have to re-cheeck that. 

Mr. Lyeette: I have a signed copy of it. 

Mr. Peterson: et me see the copy. I have no 
record in my file. You will have to find out from 
the witness. Ours is dated May 6th. 

Q. I will show you now what is marked Plain- 
tiff’s Exhibit 4, for identification, and I will ask 
you — it consists of two sheets — I will ask 
vou if sheet No. 1 is not a letter written by vou, and 
if that is not vour original signature [57] on the 


62 Ewind Anderson, et al., vs. 


(‘Testimony of Eivind Anderson. ) 
letter? Well, first, just answer, is that vour orig- 
inal signature ? A. I could not say. 

Q. You say you can’t say whether that is your 
signature on the letter? 

A. I don’t reeall the letter. 

Q. Now, just leave that alone, that is your sig- 
nature? 

A. I can’t say positively it is my signature. 

Q. Do von deny that is your signature? 

A. I don’t deny it. It may and it may not be, 
but since I can’t connect it up in reality with any- 
thing that I submitted to the Constructing Quarter- 
master on this subject, it is difficult for me to say 
that this is actually my signature. 

Q. Then, look at the second page of that letter 
that I have given you and I will ask vou if you re- 
cognize that as a letter—first, do you recognize this 
signature on that letter as Mr. Rushhght’s sig- 
nature ? 

A. Well, that might be equally difficult. I am 
not a handwriting expert. I would not say that—I 
would not positively say that I recognize those sig- 
natures. 

Q. Did you or did you not send this letter that 
I have marked as Plaintiff’s Exhibit 4, and which 
vou have just examined ? 

mx Iecouldn’t say. 

Mr. Peterson: Mr. Lyeette, I think T can elatie 
fy that. I don’t know what letter, but here is the 
Government’s, that answered the letter that it re- 
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ceived from Mr. Anderson, and that is May 6th. 
Now, I have that copy of Mav 6th but I don’t have 
that copy. 

Q. The next question I want to ask you, Mr. 
Anderson, then, [58] is, did you acknowledge the 
letter of April 30th inquiring for a proposal, did 
you acknowledge that letter? 

A. On April 30th? 

®. No, April 26th, pardon me. 

A. Yes, I did acknowledge that letter already. 

Mr. Lycette: Will you produce your copy of the 
acknowledgment of that letter, the one which vou 
sent to Col. Antonovich in reply to the letter of 
epi 26tin? 

Mr. Peterson: You don’t understand me. Our 
proposal, you have got it dated—the only proposal 
that I have got is the one of May 6th, and that is 
the one apparently that the Government accepted 
here. 

My. liycette: I am just asking if he will give 
me his response to Major Antonovich’s letter of 
April 26th, which is Exhibit 3. That is what I 
want. 

Mr. Peterson: Do you have anything—in my 
file, mav I step down, Your Honor, and help? 

T have my letters here, Counsel. 

Q. Will you give it to me, please? 

Showing vou then what is marked Plaintiff’s 
Exhibit 5 for identification, J will ask von if that 
is the letter which vou wrote in response to the 
letter of April 26th? 
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A. That is right, that is the letter. 

Q. Now, did you get a response to that proposal 
to the Government ? A. Yes, I did. — 

Mr. Lycette: Have you any objection to Exhibit 
5? 

Mr. Peterson: No, I will get it right here, we 
[59] have it. No objection to Exhibit 5, Your 
Honor. 

The Court: It will be admitted, then. 

(Whereupon letter referred to was received 
in evidence and marked Plaintiff’s Exhibit No. 
i) 
PLAINTIFF’S EXHIBIT No. 5 
Phone Main 3521 
Ejivind Anderson 
General Contractor 
o17 North I St., Tacoma, Washington 
May 6, 1941 
Major EK. P. Antonovich 
Constructing Quartermaster 
Fort Lewis, Washington 
Dear Sir: 

I hereby propose to construct the boiler house 
and heating plant for the 400 Bed Hospital in ac- 
cordance with Specification No. Fort Lewis-32, 
Pages ME-1 (sub) to MEH-14 (sub), inclusive, and 
Plans Nos. 700-1517, Revisions A to E, inclusive; 
700-1517.1, Revision A; 700-1518, Revisions A and 
B; 700-1519, Revisions A and B; 700-1520, Revision 
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A; 700-1521, Revision A, and 700-243 Revisions A 
to KE inclusive, for Boiler House, Type HBH-15, 
Modified, instead of Boiler House HBH-13 and 
Heating Plant shown on contract plans and speci- 
fications for the sum of Twenty-three thousand one 
hundred forty-two Dollars ($23,142.00) additional 
to the amount of my proposal submitted April &, 
1941 for 400 Bed Hospital, 36 Miscellaneous Build- 
ings and Utilities. 

The following breakdown of the work is sub- 
mitted for checking by your office: 


ADDITIONAL LABOR AND MATERIALS REQUIRED 


Simuetural stecl frame in place ..................-.2c-s.ccee ¢ 5,800.00 
Comurated iron siding and roofing ........................-2-- 280.09 
WommmnoOiseroot ventilators —....--...c-2...- cet 181.00 
Wiference im howler stack required ................c...-c..-..:-- 1,148.00 
7,499.00 
IETS TOG: (CNY Ee 0126 (ele ne eT 740.90 
8,149.80 
Revisions in mechanical equipment including 

MUNG eM UMOMISet Ole) DOUWCL .........-..---2----:ac-cessescacoueseeeereeeeere 12,000.09 
20,149.90 
Pine TDG [Oe Th 4:2 nnn nnennnrnreNees bee 7 5s 2,014.90 
22,164.80 

Conerete foundations and slab approximately 97.4 eu. 
Poca niicediS.00 per cu. vd... eee 1,753.20 
Exeavation approx. 260 eu. vds. at unit price $0.40... 104.00 


Reinf. Steel approx. 114 Tons at Unit Price of $110.00 165.00 


24,187.90 
Credit for wood framing of boiler house HBH-13........ 1,0-15.60 


AL Ot all eater verona $23,142.00 
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This proposal covers all work and material neces- 
sary to insure a satisfactorily operating system that 
is complete in every respect and detail. 

Yours very truly, 
EIVIND ANDERSON 
Eivind Anderson 


[Endorsed]: Filed Apr. 6, 1944. 


Mr. Peterson: And you want the Government’s 
answer in response to that? 

My. Lycette: Yes. 

Mr. Peterson: Government’s Serial letter on the 
same proposition of withdrawing those, letter in 
reply to that? 

Mr. Lycette: I would like to have this letter 
marked Exhibit 6. I take it may be stipulated that 
this is the reply from the Government without ask- 
ing the witness, Counsel ? 

Mr. Peterson: Well, you better ask him what it 
is. Show him. 

Q. I will show vou what is now marked Plain- 
tiff’s Exhibit 6, and ask you if that is the reply 
from the Government, letter dated May 14th? 

A. Yes, I can recognize that as being the reply 
to that proposal IT made on May 6Oth. 

Q. Now 

Mr. Lycette: If Your Honor please, may I see 
the preceding letter, 4—5, I guess it is, ves, that is 


the one I wanted. 
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I will offer 6 then in evidence, Your Honor, 
please. 
The Court: It may be admitted in evidence. 
(Letter referred to was then [60] received in 
evidence and marked Plaintiff’s Exhibit No. 6.) 


POSER’ S EXIST Novo 


HHG :AM 
War Department 
Office of the Constructing Quartermaster 
Fort Lewis 
and Vicinity 


Fort Lewis, Washington 
May 14, 1941 


400 Bed Hospital 
Serial Letter No. 9 


Mr. Eivind Anderson 
517 North I Street 
Tacoma, Washington 


Dear Sir: 
Subject: Confirmation of Acceptance of 
Proposal 


Reference is made to your letter dated May 6, 
1941 with proposal in amount of $23,142.00 for 
changes in Boiler House and Heating Plant for the 
‘400 Bed Hospital at Fort Lewis, vour Contract No. 
W 6105 qm-262. 

This will confirm verbal acceptance of the pre- 
posal made on May 6, 1941, at which time you were 
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authorized to proceed with the work in accordance 
with the revised drawings mentioned in your pro- 
posal. 

It is understood and agreed that the changes cov- 
ered by your proposal will not result in any exten- 
sion of the completion date of your contract. 

A change order covering the change will be pre- 
pared. 

Yours very truly, 
E. P. ANTONOVICH, 
Lt. Col., Q.M.C. 
Constructing Quartermaster 


[Endorsed]: Filed Apr. 6, 1944. 


Q. Now, before you submitted this proposal of 
May 6th for the revision of the boiler house and 
heating plant work, did you take up with Mr. Rush- 
light the matter of his doing the changed work and 
get a figure from him? 

A. I recall Mr. Rushlight offered some figures 
on that—some suggestions on that, what the cost of 
that ought to be. 

Q. And what figure did he give you for the ad- 
ditional cost of doing that work over the original 
specifications ? 

A. Well, I couldn’t say that right offhand Zi 
couldn ‘t—I couldn’t memorize exactly what those 
figures were. 
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@. Well, I find in your Exhibit 5, May 6th, re- 
vision in mechanical equipment including founda- 
tions, $12,000.00, is that the figure which he gave 
you? 

Pee i dent timk so, I don’t recall. “Viat is mv 
figure. 

Q. Did you have a figure from him at that time 
on the increased cost? 

A. Yes, I think I had a figure from him and sey- 
eral other people. 

Q. Now, you finally entered into a contract with 
Mr. Rushlight in writing under date of May 15th, 
1941, did you not? 

A. I believe that is the correct date. 

Q. Can you produce a copy of that, your copy of 
that contract? 

Mr. Peterson: Our contract with Mr. Anderson? 

Mr. Lycette: With Mr. Rushlight. 

Q@. I will show you what is marked 

Mr. Peterson: If Your Honor please, if Mr. [61] 
Rushlight has a copy—has his original of our sub- 
contract, inasmuch as we are the general contrac- 
tors and should have our files complete in case of 
any dealings with the Government, I would prefer 
that Mr. Rushlhight use his copy of the sub-contract 
to our own. You may never have any other use for 
it and we have to sort of keep our files complete. I 
have no objection to its being used here, but just 
SO 


Mr. Lycette: iI do happen to have a copy of it 
here, but I wanted to have Mr. Anderson produce 
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it. If you agree this is it, why I am perfectly will- 
ing to introduce it in evidence, now. 

Mr. Peterson: With the right to substitute a 
copy. 

Mr. Lycette: As far as I am concerned, you can 
substitute a copy for the original of what I just had 
marked as Plaintiff’s Exhibit 7. 

The Court: I think that would be the better 
course. 

Mr. Peterson: All right, you are introducing our 
copy now? 

Mr. Lycette: Yes, I am. 

@. Iam showing you what is marked Plaintiff’s 
Exhibit 7 for identification. It is dated May 15th, 
1941. 

A. That is the sub-contract, yes. 

Q. Now, that sub-contract consists of a printed 
form to which there are attached several typewrit- 
ten sheets? A. That is right. 

Q. This printed form is one that you had, was 
it not, and which yon used generally with your sub- 
contractors? [62] 

A. Yes, sit, that is a form of sub-contract, 
printed form, that is, I believe, gotten up by the 
general associated—general contractors for such 
purpose. 

Q. And the typewritten sheets which are at- 
tached to it were prepared by you, were they not? 

A. No, I don’t think—I don’t believe so. I be- 
heve that was a—lI believe that was an additional 
form that was supplied me by the bonding com- 
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pany, that they suggested be attached to it in order 
to clarify various things in that printed form, [ 
believe. 

@. In any event, that was your bonding com- 
pany, was it not? INE NL CS, 

Q. Put it this way, it was not prepared by— 
these typewritten sheets were not prepared by M1. 
Rushlight, but were handed by you to him with the 
printed form of sub-contract ? 

A. Used as an attachment to an exhibit to the 
printed form. 

Q. I don’t think you understand what I mean, 
they were not prepared by Mr. Rushlight, but came 
from you, either by making them up yourself or you 
got them somewhere else? 

A. This entire thing was submited to Mr. Rush- 
light for his acceptance. 

@. By you? A. By me. 

Q. Now, Mr. Anderson, f would lke 

Mas lycette: 1 would like to offer that im evi- 
dence now. 

Mr. Peterson: No objection. 

The Court: It will be admitted. 

(Paper referred to was then received in evi- 
dence and marked Plaintiff’s Exhibit No. 7.) 


[63] 


PLAINTIFE’S EXHIBIT No. 7 
THE FORM OF SUBCONTRACT 


This Agreement, made tlis 15th day of May, 
1941, by and between A. G. Rushlight & Co., here- 
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Plaintiff’s Exhibit No. 7—(Continued) 
inafter called the Subcontractor and Eivind Ander- 
son hereinafter called the Contractor. 

Witnesseth, That the Subcontractor and Con- 
tractor for the considerations hereinafter named 
agree as follows: 

Section 1. The Subcontractor agrees to furnish 
all material and perform all work as described in 
Section 2 hereof for (name of project) 400-bed hos- 
pital and 36 misc. buildings, for (name of owner) 
War Department hereinafter called the Owner, at 
(Location of project) Fort Lewis and vicinity, 
Fort Lewis, Wash., in accordance with the General 
Conditions of the Contract between the Owner and 
the Contractor and in accordance with the Draw- 
ings and Specifications prepared by United States 
Government hereinafter called the Architect or en- 
gineer, all of which General Conditions, Drawings 
and Specifications signed by the parties thereto or 
identified by the Architect or engineer, form a part 
of a Contract between the Contractor and the Own- 
er, dated May 6, 1941, and hereby become a part of 
this Contract. 

Section 2. The Subcontractor and the Contrac- 
tor agree that the materials to be furnished and 
work to be done by the Subcontractor are as fol- 
lows: 

Phinbing, heating, and mechanical installation 
work called for by bid form, addenda No. 1 to 5, 
inel., special condition and drawings, and as 
further covered by specifications sections: 
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Plaintiff’s Exhibit No. 7—(Continued) 
P 1—P 21 inel. 
ME 1—ME 15 inel. 
H. 1—H 17 incl. 
TH-HV 1—TH-HV 17 incl. 
HA 1—HA 7 incl. 


Exhibit ‘‘A’’ is hereto attached and hereby made 
a part hereof and shall have the same force and 
effect as though inserted in the body of this agree- 
ment. 

Unit prices as established by general contractor’s 
proposal to the Government, April 8, 1941, shall be 
binding on the parties hereto. 

Section 3. The Subcontractor agrees to complete 
the several portions and the whole of the work 
herein sublet by the time or times following: Work 
to commence as soon as the project.is ready and to 
be carried on with sufficient force so as not to delay 
the general progress of the work. Should the said 
Subcontractor neglect to carry on his work with 
sufficient force and thereby cause delay on the proj- 
ect, the General Contractor reserves the right after 
giving 3 days hewes written notice to take over the 
contract and complete the same, charging the ex- 
pense thereof to the said Subcontractor; however, 
the Subcontractor agrees that in that event that no 
material, machinery or tools belonging to the Sub- 
contractor shall be removed from the job unti] com- 
pletion, or if the General Contractor deems it ad- 
visable to allow the Subcontractor to proceed, it is 
agreed that the General Contractor shall have the 
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Plaintiff’s Exhibit No. 7—(Continued) 
right to charge the Subcontractor for any delay, ex- 
pense or loss incurred in any such delay. 

The sub-contractor understands that the general 
contractor is obligated to the owner to complete 
this contract by August 8, 1941. Time being the 
essence of this agreement, it is specifically agreed 
that if the sub-contractor by fault or negligence de- 
lay the completion of the general contract be- 
yond the completion date, the sub-contractor shall 
be hable for liquidated damage in the amount as 
provided by the contract with the owner. 

Section 4. The Contractor agrees to pay the 
Subcontractor for the performance of his work the 
sum of '’wo hundred ninety-three thousand dollars 
($293,000.00) in current funds, subject to addi- 
tions and deductions for changes as may be agreed 
upon in writing and to make payments on account 
thereof in accordance with Section 5 hereof, but it 
is distinetly agreed by and between the parties 
hereto that no charge for extras shall be paid to 
the Subcontractor unless ordered in writing by the 
General Contractor, and it is agreed that this pro- 
vision is a condition precedent to any sueh re- 
covery. 

Payment to be made as follows: 85 per cent of 
the work in place the last day of the month to he 
paid for on or before the 20th day of the following 
month, subject to the payments being received by 
the General Contractor from the Owner, and the 
balanee to be paid within 30 days after completion 
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Plaintiff’s Exhibit No. 7—(Continued) 
Owner, subject also to payment to the General Con- 
tractor by the Owner. It is, however, understood 
that before each payment is made to the Subcon- 
tractor, satisfactory evidence must be shown the 
General Contractor that all bills for labor and ma- 
terial have been paid. 

it is further understood that before each pay- 
ment is made as above provided, receipts or re- 
leases for all material and labor as well as indus- 
trial insurance, medical aid and taxes have been 
paid. 

Jt is further understood and agreed that all 
statements for which payment is requested by the 
Subcontractor shall be in the office of the General 
Contractor on or before the...... day of the month 
for work done the preceding month. It is agreed 
that payment to the Subcontractor shall be made 
each month in the amount as allowed by the Owner 
for material and labor performed up to the date of 
the engineer’s estimate. 

Section 5. The Contractor and Subcontractor 
agree to be bound by the terms of the Agreement, 
the General Conditions, Drawings, and Specifica- 
tions as far as applicable to this Subcontract, and 
also by the following provisions: 

The Subcontractor agrees 

(a) To be bound to the Contractor by the terms 
of this Agreement, General Conditions and Draw- 
ings and Specifications, and to assume toward him 
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Plaintiff’s Exhibit No. 7—(Continued) 
all the obligations and responsibilities that he, by 
those documents, assumes toward the Owner. 

(b) To make all claims for extras of every kind 
and nature in writing within one week from the 
date that said claimed extra is incurred. And if 
claim is made for extensions of time and for dam- 
ages or delays, the Subcontractor shall make such 
claim in writing as provided in the General Condi- 
tions for like claims by the Contractor upon the 
Owner. 

(c) All additions and deductions or extras re- 
quired on the job shall be handled through the Gen- 
eral Contractor. 

The Contractor agrees— 

(d) To be bound to the Subcontractor by all the 
obligations that the Owner assumes to the Con- 
tractor under the Agreement, General Conditions, 
Drawings and Specifications, and by all the pro- 
visions thereof affording remedies and redress to 
the Contractor from the Owner, except as otherwise 
provided herein. 

(ce) To pay the Subcontractor, upon the issuance 
of certificates, if issued under the schedule of values 
deseribed in Article 24 of the General Conditions, 
the amount allowed to the Contractor on account 
of the Subcontractor’s work to the extent of the 
Subcontractor’s interest therein, This paragraph 
shall not in any way conflict with the provisions for 
payment under Section 4 of this contract. 

(f) To pay the Subcontractor, upon the issuance 
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Plaintiff’s Exhibit No. 7—(Continued ) 
of certificates, if issued otherwise than as in (e) so 
that at all times his total payments shall be as large 
in proportion to the value of work done by him as 
the total amount certified to the Contractor is to the 
value of the work done by him. 

(g) To pay the Subcontractor to such extent as 
may be provided by the Contract documents of the 
subcontract, if either provides for earlier or larger 
payments than the above. In the event that the 
Subcontractor is paid more than the amount speci- 
fied above or advanced money on the contract, it 
shall not waive any rights or validate any part of 
this contract. 

(h) To pay the Subcontractor a just share of 
any fire insurance money received by him, the Con- 
tractor, under Article 29 of the General Conditions. 

(Gi) To give the Subcontractor an opportunity to 
be present and to submit evidence in any arbitra- 
tion involving his rights between the General Con- 
tractor and the Owner. 

Section 6. The said Subcontractor agrees to 
faithfully perform all the requirements of this con- 
tract, and to satisfy all claims and demands, in- 
cluding delay, for the same, and save harmless the 
Contractor from all costs and damage and claims 
of every kind and nature which the General Con- 
tractor may suffer in connection with the per- 
formance of this contract by the Subcontractor or 
the Subcontractor’s failure to perform according 
to the terms hereof. In the event the Subcontrac- 
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tor has received payments in part or in full as pro- 
vided herein, he agrees to reimburse and repay the 
General Contractor for any loss or expense which 
the Contractor may suffer as a result of delay, 
faulty workmanship or any other loss due to the 
Subcontractor. 


In Witness Whereof, the parties hereto have ex- 
ecuted this agreement the day and year first above 
written. 

A. G. RUSHLIGHT &€ ¢@ 
By W. A. RUSHLIGHT, Pres. 
Subcontractor 
EIVIND ANDERSON 
By EIVIND ANDERSON 
General Contractor 


Exhibit ‘‘A’”’ of Sub Contract Agreement in Con- 

nection With 400-Bed Hospital and 36 Maiscel- 

laneous Buildings Project, Fort Lewis, Fort 
Lewis, Washington. 


Paragraph 1. All of the following listed con- 
tract documents which form a part of the Speci- 
fications for the 400-Bed Hospital and 36 Miscel- 
laneous Buildings project at Fort Lewis, including 
addenda 1 to 7 inelusive, all as prepared by the 
Constructing Quartermaster at Fort Lewis, are to 
become a part of the work covered by this agree- 
ment the same as though they were written herein, 
insofar as applicable to the work covered by this 
agreement and to the full extent to which they can 
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Plaintiff’s Exhibit No. 7—(Continued) 
be interpreted to pertain to or affect the work cov- 
ered by this agreement. 


Index Performance Bond 
Advertisement for Bids General Scope of the 
Bid Form Work 

Bid Bond General Conditions 


Instruction to Bidders Schedule of Drawings 
Contract 


Paragraph 2. Whenever the word ‘‘contractor”’ 
or ‘‘general contractor’? appears in any of the 
above-listed contract documents and requires the 
general contractor to perform any labor or services 
and furnish any materials, it is agreed that the 
sub-contractor shall perform any such labor or 
services and furnish such materials, but only inso- 
far as same pertain to or affect the work covered 
by this agreement. 

Paragraph 3. The sub-contractor agrees that he 
will, before any of the work covered by this agree- 
ment is commenced and in not more than five days 
from the date of this agreement, furnish the con- 
tractor with certificates of insurance showing that 
he has Workmen’s Compensation, Public Liability 
and Property Damage Insurance in force covering 
his operations in connection with the work covered 
by this agreement, strictly in keeping with require- 
ments of the contract. 

Paragraph 4. The sub-contractor agrees that he 
wil] employ union workmen in good standing with 
the local union on all of the work to be performed 
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Plaintiff’s Exhibit No. 7—(Continued) 
under this agreement at the building site, provided 
there are unions in existence from whom he can 
procure such workmen. 

Paragraph 5. The sub-contractor will furnish 
the contractor within five (5) days from the date of 
this agreement a breakdown of the sub-contractor’s 
contract price to establish basis of payment. 

Paragraph 6. The sub-contractor further agrees 
that he wil!, 1f requested by the contractor, secure 
documentary evidence from all material houses to 
the effect that they have received payment in full 
from the subcontractor for all materials for which 
the sub-contractor is asking payment from the con- 
tractor together with a written release of any claims 
they might have against the contractor by reason 
of furnishing any labor or materials or the per- 
formance of any services in connection with this 
contract. 

Paragraph 7. It is definitely understood and 
agreed that this sub-contractor wil! remove, not 
only from the building but from the project site, 
all refuse material and all rubbish and debris that 
may accumulate from time to time during the prog- 
ress of the work covered bv this agreement as often 
as required to keep the buildings clean to the sat- 
isfaction of the owners and the contractor: and if 
he fails to do so within two davs after reeelving 
notice, either verbal or written, then the contractor 
shall be privileged to remove such rubbish and 
debris at the expense of the subcontractor. 
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Paragraph 8. The sub-contractor agrees that im- 
mediately after being furnished with contract draw- 
ings and specifications by the contractor he will 
start work in connection with the preparing of all 
shop drawings, details, etce., as may be required for 
the approval of the architect or owner in connec- 
tion with work covered by this agreement, and, 
further, that he will keep as large a crew of drafts- 
men engaged steadily on this regardless of the fact 
that materials, etc., which the drawings cover, may 
not be needed in the early stages of the work. He 
further agrees that he will take immediate steps to 
procure samples of all materials requiring approval 
by the architects or owner, and have these deliv- 
ered to the contractor, properly labeled and ready 
for submission, together with a letter of trans- 
mittal, within not more than ten (10) calendar 
days from the date of this agreement. 

Paragraph 9. In each case where the sub-con- 
tractor is installing materials as a part of the work 
covered by this agreement, it is definitely under- 
stood and agreed that he will accept full responsi- 
bility for any and all damages caused by his opera- 
tions to plaster, painting, millwork, or, in fact, any 
items in the buildings that may be damaged and 
for which damage he is directly responsible. 

Paragraph 10. In every case where a sub-con- 
tractor is required to furnish a surety bond enuaran- 
teeing the faithful performance and completion of 
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Plaintiff’s. Exhibit No. 7—(Continued) 
work covered by his subcontract agreement, then it 
is definitely understood and agreed that the con- 
tractor ‘shall have the right to name the agent or 
broker through whom this business is to be placed. 
It is -also ‘understood and agreed that the surety 
company writing the bond for the sub-contractor 
will be one acceptable to the contractor, as surety, 
and further that the bond shall be in form and con- 
tents acceptable to the contractor. 

Paragraph 11. It is understood and agreed that 
when and ‘if additions to or deductions from work 
required itt the base proposal and accepted alter- 
nates, if-any, are ordered by the owner, then the 
sub-contractor agrees to cooperate by submitting 
figures covering extras or credits that are fair and 
reasonable, and figures that will be found acceptable 
to the owner. It is also understood and agreed 
that no extras or claims will be recognized by the 
contractor unless said extras or claims are also rec- 
ognized by the owners. 

Paragraph 12. The sub-contractor agrees to’ 
furnish a bond, such bond to be conditioned for the 
faithful performance of the contract and this ex- 
hibit m all particulars, and also to be conditioned 
for the payment by sub-contractor of all charges 
for labor, materials and any snubeontracts inte 
which he may enter. It is definitely understood 
and agreed that where a bond is required, sub-con- 
tractor shall furnish the same within five (5) days 
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Plaintiff’s Exhibit No. 7—(Continued) 
from the date of this agreement, and should he fail 
to do so, the entire agreement shall become null and 
void. In such event, if sub-contractor desires to 
continue to attempt to get a satisfactory hond, he 
may do so at his own risk, but after the expiration 
of such five-day period, contractor will be free to 
negotiate with other sub-contractors for the work 
covered by this agreement and may award the work 
to any other sub-contractor. If, at any time after 
a five-day period, sub-contractor submits a bond, 
contractor will have the option of accepting or re- 
jecting the same, and of accepting or pJECang this 
entire contract. 

In every case where sub-contractor is required 
to furnish a bond, it is definitely. understood that 
the sub-contractor is to pay the cost of bond prem- 
ium thereon. 

It is expressly understood and agreed that in no 
event is the requirement for a bond waived unless so 
stated in writing by having written across the face 
of the subcontract agreement the words: ‘Bond not 
required,’’ and signed by the contractor: | 

Paragraph 13. The sub-contractor agrees that he 
will immediately make himself read¥'to: commence 
work on unusually short notice from.the contractor. 
‘He also agrees to accept instructions, both, oral and 
written, from the contractor or his duly authorized 
representative as to when and how his. work is to 
be commenced and carried on, and to this end he 
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Plaintiff’s Exhibit No. 7—(Continued) 
agrees that he will commence and carry on his work 
strictly in keeping with instructions he will receive 
from time to time, with the definite understanding 
that he will not permit his work to delay progress 
of the contractor or any other sub-contractor on 
the work. He also agrees that he will complete the 
work covered by this agreement just as rapidly as 
the work of the contractor and other sub-contrac- 
tors permits his domg so, even though it becomes 
necessary to work what might be termed as an un- 
usually large crew of men on the work covered by 
this agreement. 

Paragraph 14, This subcontract 1s not valid un- 
til the contractor notifies the sub-contractor in writ- 
ing that the War Department of the United States 
Government has given the contractor its written 
approval of the subcontract. 


[Endorsed]: Filed Apr. 6, 1944. 


— 


Q. Now, prior to the time that contract of May 
15th was signed, did you have a proposal—written 
proposal submitted to you by Mr. Rushlight? 

A. Yes, I did, I am sure I did. 

Mr. Lycette: May I have that written proposal ? 

@. Do you have it in your folder? 

A. It is in ecounsel’s file, J am sure. 

Q. Showing you what is Plaintiff’s Exhibit 8 
for identification, I will ask you if that proposal— 
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that is the proposal which Mr. Rushlight gave to 
you? A. Yes, on May 9th, 1941. 
Mr. Lycette: I would like to offer that in evi- 
dence, Your Honor. 
Mr. Peterson: No objection. 
The Court: It will be admitted. 
(Proposal referred to was then received in 
evidence and marked Plaintiff’s Exhibit No. 8.) 


PLAINTIFF’S EXHIBIT No. 8 


Fuels Oils—Domestie Phone EAst 9188 
Burner Oils Rushlight Oil Burners 
For Domestie Service 
Rushlight Oil Burners for 
Heavy Duty Service 
Sheet Metal Specialties Rushlight Air Conditioners 
For All Uses For Home Heating 


A. G. Rushlight & Co. 
407 8. E. Morrison St., 
Portland, Oregon 
(Revised )* 


Star Automatie Sprinklers 
For Fire Proteetion 


Apri 3-104 
May 9, 1941* 
Mr. Eivind Anderson 
517 N. Eye St. 
Tacoma, Wn. 


Dear Mr. Anderson: 

We hereby propose to furnish the Plumbing, 
Steam Heating, and Hot Air Heating Systems, in 
strict accordance with Specification No —Fort 
Lewis—32, and plans applying thereto, consisting 


*[In longhand ] 
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of a 400 Bed Hospital Group and 36 Miscellaneous 
Buildings, for the sum of Two Hundred Ninety- 
Three Thousand 00/100 (293,000.00) .* 

The above proposal includes all work covered 
under the Plumbing section of the specification, 
Paragraphs P-1 to P-21 inclusive; all work under 
the Steam Heating part of the specification, me- 
chanical equipment, boiler house and Steam Dis- 
tribution, Paragraph ME 1 to ME 15 inclusive, 
Heating Steam Plant, H-1 to H-7a inclusive; Serv- 
ice Clubs and Dental Clinics, H-8 to H-17 inclu- 
sive: Theatres, TH-HV-1 to TH-HV-17 inclusive, 
and Hot Air Heating, Paragraphs HA-1 to HA-7 
inclusive. 

The following is our proposal for unit prices as 
called for in the Call for Bids. 

Item No. 3 
A. Add the sum of $2100.00 
B. Deduct the sum of $1950.00 
C. Add the sum of $253.00 
D. Deduct the sum of $200.00 
EK. Add the sum of $750.00 
EF. Deduet the sum of $655:00 
G. Add the sum of $1800.00 
H. Deduct the sum of $1700.00 
I. Add the sum of $1000.00 
J. Deduct the sum of $850.00. 
K. Add the sum of $12,500.00 
L. Deduct the sum of $10,500.00 
M. Add the sum of $60.00 


*[In longhand] 
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N. Deduct the sum of $55.00 
O. Add the sum of $1000.00 
P. Deduct the sum of $900.00 
@. Add the sum of $7800.00 
R. Add the sum of $5000.00 
S. Add the sum of $10,000.00 
Item No. 4, Unit Prices, Section B. 
leer eel pipe, otd. mnstalled._.._.-.....2.. JS jin ae 
2. 11,” ee e¢ Pie” 3) 86 
of es ee ee CC 0 eee 1.00 
A OV zs i. 2 1.27 
5. 3 66 ce Mo | eee 1.45 
6. 114” Genuine Wrought [von Pipe, installed —_.83 
ie Wl ae ee ce O05 
8. hee €é (a4 ee 1.18 
Seay Sg - sae re 1.49 
10. 114” Std. Rising Stem Gate Valves, 
BT ete cl cs cpncucecdineamee eee 8.70 ea. 
11. 11%” Std. Rising Stem Gate Valves, 
GDOCL eee hee ee ear 9.40 
12. 2” St. Rising Stem Gate Valves, 
PST TOG) eee olen ee 12.40 
13. 214” Std. Rising Stem Cate Valves, 
Weed wie Deere 15.00 
Nee oeeeemchions., mStalled ._.......--s.-cee 6.25 
lb, Ze e 7 RRR ER. Tea 
lewis, cL ¢ ne 8.75 
li ao = So ee. 10.00 
18. 114” Expansion Joints, installed............... 83.00 
19. 2” au  .. 88.00 
20. 214,” ee < a4 107.00 
Pi 3 me i 23 a 132.00 
Yours very truly, 
A. G. RUSHLIGHI CO. 
By W. A. RUSHLIGHT, Pres. 
Weaker 


[Endorsed]: Filed Apr. 6, 1944. 
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Q. Now, Mr. Anderson, you will observe that 
Plaintiff’s Exhibit 8, the letter which was just 
shown you, bears date at the top, April 3rd, 1941, in 
typewriter, and that was then cancelled and writ- 
ten in longhand under it, May 9th, 1941? 

A. It was brought up to date, yes, at that date, 
and revised. 

Q. Now, it is true, is it not, Mr. Anderson, that 
on April 3rd, 1941, Mr. Rushlight gave you this 
identical proposal bearing the typewritten date 
only. Then, the blank line for the amount filled 
in for the $300,000.00 ? 

A. That is absolutely not right. 

Q. It is not true that you verbally accepted that 
at that time prior to the time your bid was sub- 
mitted? [64} 

A. I had no proposal and I had nothing to ac- 
cept. It couldn’t be anything to accept. 

Q. Now this proposal dated May 9th, 1941, Ex- 
hibit 8, where was that given to you, do you know 
where you—where did you get it? 

A. That which you just mentioned here, in this 
letter of May 9th? 

Q. Yes, May 9th. 

A. It was sent to me at my home. 

Q. At your home? A. Yes. 

Q. And who handed it to you? 

A. Mr. Rushlight. 

Q. And was any one with Mr. Rushlicht at vour 
home that evening? 
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A. AsI recall, his secretary was along, Mr. Hall, 
which we 

@. Would you spell the name? 

A. MHall—H-a-l-l, I think it is. 

Q. Mr. Hall? A. Yes. 

Om That is A. H-a-l-l. 

@. That is the same man who was with you on 
the trip to Washington, D. C.? 

A. Yes, he was on that trip, yes on that plane 


trip. 

Q. And he is the secretary of the Rushlight 
Company, is he not? 

A. That is the way he was introduced to me. I 
don’t know anything more about him. 

Q. You knew he was a lawyer, did you not? [65] 

ee No, 1 did not. 

@. Well, on May 9th did you not know he was 
a lawyei? 

A. He did not explain that he was a lawver on 
May 9th, no. 

@. And do you mean on the trip that vou and 
he were on to Washington, D. C., vou did not knew 
he was a lawyer? 

A. I don’t recall him explaining that he was a 
lawyer. I was introduced to him first on the air- 
port in Spokane as Mr. Rushlight’s secretary, and 
I had no reason to believe he was a lawyer or not a 
lawyer. 

Q. How long were vou with him in Washington, 
D. C.? 
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A. Well, I saw him there several times. He 
had several other matters, I understand, he was 
attending to, and I saw him there for several days 
he was there, see ? 

Mr. Lycette: Now, has that last letter been in- 
troduced in evidence, Your Honor? 

The Court: Yes. 

Mr. Peterson: Exhibit 8, was it not? 

The Court: Exhibit 8. 

@. After that proposal was given to you on May 
9th, I will ask you if you did not give Mr. Rush- 
light a letter of May 10th, accepting that proposal, 
which is marked Exhibit 9? 

Mr. Peterson: Did you hand that to Mr. Ander- 
son? 

Mr. Lycette: I am just having it marked. I will 
hand it to him (paper handed to witness). 

A. Yes, I recognize that as my letter. 

Q. Then, after writing this letter of May 10th 
telling him that you would make up a contract for 
him, you did prepare the contract dated May 15th 
and give to him for [66] signature? 

A. Yes, I followed up on that letter by pre- 
paring a contract. 

The Court: Are you offering that? 

Mr. Lycette: Yes, I would like to offer it. 

The Court: I am going to have to take an inter- 
mission and I won’t pass on that because the jury 
is going to return. We may be able to proceed a 
little while longer. 
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Mr. Lycette: I will offer Exhibit 9. 
Mr. Peterson: No objection. That is 9, is it? 
Mr. Lycette: That is 9. 
(Whereupon letter was received in evidence 
and marked Plaintiff’s Exhibit No. 9.) 


Pest Ire’S EXHIBIT eso 


Phone Main 3521 
Eivind Anderson 
General Contractor 
olen orth 1 St: 
Tacoma, Washington 
May 10, 1941 
A. G. Rushlight & Co. 
407 S. EK. Morrison Street 
Portland, Oregon 


Att: Mr. A. G. Rushlight, Pres. 


Dear Sir: 

With reference to your proposal of May 9, 1941 
for the installation of plumbing and heating system 
for the 400-bed hospital group and 36 Miseellane- 
ous Buildings at Fort Lewis, Washington, vou are 
advised that the amount of $293,000.00 is accept- 
able. Formal contract is being prepared for vour 
signature, subject to your furnishing satisfactory 
surity performance bond. 

In order that the execution of my contract with 
the Government not be delaved, it is necessary that 
you advise me at once the name of the suritv com- 
pany from whom you intend to negotiate vour bond. 
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Please submit also the breakdown of your pro- 
posal for the individual parts of the work, such as 
Steam Heating, Hot Air Heating, and Plumbing. 

Your prompt action in this matter will be ap- 
preciated. 

Very truly yours, 
EIVIND ANDERSON 
Eivind Anderson 
EA/b 


[Endorsed]: Filed Apr. 6, 1944. 


Q. Now, Mr. Anderson, I will ask you if you did 
not receive a letter from Mr. Rushlight under date 
of May 21, 1941, in connection with the change— 
this change in the power house that we have been 
discussing ? 

Mr. Lycette: Will you produce that letter? 

Mr. Peterson: May what? 

Mr. Lycette: May 21, 1941. I want that letter 
and letter of May 22nd, and letter of May 26th. 
Get them all out at once, if you will. Will you give 
me the letter of May 21st? 

Mr. Peterson: Just a minute. 

Q. Iam now showing you Plaintiff’s Exhibit 10 
for identification which purports to be a letter dated 
May 21st from Rushlight to you. I will ask you if 
you received that letter, did you not, which was just 
produced from your counsel’s files? 

A. Yes, I received that letter. [67] 


cP 
Ce. 
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Mr. Lycette: I would like to offer this letter in 
evidence, if Your Honor please. 
Mr. Peterson: No objection. 
The Court: It will be admitted in evidence. 
(Letter referred to was then received in evi- 
dence and marked Plaintiff’s Exhibit No. 10.) 


PAINE ES HAEPBET No, 10 
{ Letterhead ] 
A. G. Rushliight & Co. 
407 S. E. Morrison St., 
Portland, Oregon 
May 21,1941 

Eivind Anderson 
517 N. Eye Street 
Tacoma, Wn. 


Dear Sir: 

We understand that you have now received formal 
approval covering the change in Power Plant at 
the 400 Bed Hospital Project at Fort Lewis, Wh. 

In as much as you have verbally instructed us to 
proceed with the ordering of the material for the 
Power Plant as revised, we would appreciate a 
change order from you covering the additional costs 
of this work and instructions to proceed with the 
construction of the Power Plant as revised. 

Yours very truly, 
A. G. RUSHLIGHT SG Co. 
By W. A. RUSHLIGHT 
WAR:FP 


[Endorsed]: Filed Apr. 6, 1944. 
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Q. In that letter of May 21st, Mr. Rushlight 
wanted to know from you whether or not you had 
received a formal approval covering this change in 
the power plant at the hospital, and I will ask you 
if in response to his inquiry you did not send him 
Plaintiff’s Exhibit 11, a letter dated May 22nd, tell- 
ing him that it had been granted and that he was 
to go ahead under the changed plan? 

A. Yes, I sent that letter I am sure. 

Mr. Lycette: I would like to offer that in evi- 
dence, Your Honor please. 

The Court: Any objection? 

Mr. Peterson: No objection. 

The Court: It will be admitted. 

(Letter referred to was then received in evi- 
dence and marked Plaintiff’s Exhibit No. 11.) 


PLAINTIFE’S EXHIBIT Nowa 


Rushhght, A. G. 
May 22, 1941 
A. G. Rushhight & Co. 
407 S. E. Morrison Street 
Portland, Oregon 


Gentlemen: 

In reply to your letter of May 21, you are advised 
that the Government has approved the change in the 
Power Plant of the 400-Bed Hospital Project at 
Fort Lewis in accordance with my proposal sub- 
mitted Mav 2, 1941. his ehange involves revision 
in mechanical equipment, including the foundation 
and boilers. 
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You are hereby instructed to make the necessary 
changes in the mechanical installation involved hv 
the change in the Government plans and specifica- 
tions as may be affected by your subcontract. 

In accordance with our previous understanding, 
you are to furnish a breakdown statement showing 
the different items on the Plumbing, Steam Heat, 
and Hot Air Heat installation. Will vou please 
forward this information immediately in order to 
permit me to furnish certain information required 
under my contract with the Government, giving also 
a separate breakdown on steam distribution. Your 
prompt attention to this matter is essential. 

Very truly yours, 
KIVIND ANDERSON 
EA/b 


[Endorsed]: Filed Apr. 6, 1944. 


Q. And in vour letter of May 22nd which was 
just introduced in evidence as Plaintiff’s Exhibit 
11 for identification, vou requested Mi. Rushlight 
to give you a breakdown on the different items of 
plumbing, heating, and so forth. Now, [ will show 
you Plaintiff’s Exhibit 12 for identification and | 
will ask you if Mr. Rushhght did not furnish to 
you a breakdown in the form of that letter? 

A. I think this letter here purported to be a 
breakdown, yes, from Mi. Rushlight. [68] 
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Q. You received that letter just produced by 
vour counsel, did you not? 

A. This letter? I believe so. 

Q. Well, is there any question in your mind 
about it? 

A. J don’t think there is. 

Q. Now, did you make any—did you send any 
reply or any kind of a letter to Mr. Rushlight in 
response to his letter of May 26th? 

A. The letter which you just 

Q. Yes, did you acknowledge that or send any 
reply? 

A. I don’t think there was any occasion to send 
any reply. I got what I wanted, or what I at- 


tempted to get. 

Q. After reading the letter it is your recollection 
that there was no occasion for it—you did not send 
one, is that correct? 

A. I mav explain the purpose for getting such 
a breakdown was in accordance with the govern- 
ment’s request to show to the government a break- 
down on the various costs of the buildings for the 
purpose of making payment, and I think that an- 
swers that. 

Mr. Lycette: I might desist now. 

The Court: Recess this case now for twenty 
minutes. 

(Recess. ) 


Mr. Lycette: I had just examined the witness 
about Plaintiff’s Exhibit 12. which he stated he 
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received and counsel looked at it, and I now would 
hike to offer it in evidence. 
The Court: <Any objection? [69] 
Myr. Peterson: No obligation, Your Honor. 
The Court: It will be admitted. 
(Letter referred to was then received in evi- 
dence and marked Plaintiff’s Exhibit No. 12.) 


PLAINTIFF’S EXHIBIT No. 12 


{ Letterhead ] 
A. G. Rushhight & Co. 
407 S. E. Morrison St., 
Portland, Oregon 
May 26, 1941 
Mr. Eivind Anderson 
o17 N. Eye Street 
Tacoma, Wn. 
Fort Lewis 400 Bed Hospital 
Fort Lewis, Wn. 


Gentlemen: 

The following is the breakdown on the Plumbing 
and Heating work for the Fort Lewis 400 Bed 
Hospital, Fort Lewis, Wn. 


Total one 
Plumbing Heating Building Total 

7 Barracks 63 Men 1,829.00 632.00 1,961.00 12,727.00 
1 Storehouse SA 2 505.09 300.00 
9 Quarters Q 9 469.00 280.00 749.00 6,741.00 
3 Post Exchange E 3 1,011.00 520.00 1,531.00 4,593.00 
1 Recreation R B 1 160.00 570.00 730.00 
1 Theatre TH 3 955.00 11068.00 12,023.00 
6 Storehouse SH 13 

1 Storehouse SH 18 960.00 960.00 
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Administration A 3 

3 Officers or Nurses 
Quarters HQ 24 

1 Hospital Quarters & 
Mess HQM 20 

1 Hospital Quarters & 
Mess HQM 138 

4 Barracks Med. Det. 

HB 54 

Recreation Bldg. 

Mess Med. Det. M 6 

Clinic C1 A 

Clinic C 3 B 

Dental Clinie DC 2 

Ward Std. W 1 

Ward Combination 

W 2 

1 Ward Detention 
W 8 

1 Mess EM Patients 

M 16 

Infirmary [ 2 

Storehouse SH 6 

Storehouse SH 7 

Morgue MO 2 


Ce oy 


eh 


Open and enclosed 
walks 

2 Dental Clinics 

2 Guest Houses 

5 Service Clubs 


Plumbing 


1,089.00 
1,167.00 
1,454.00 
1,222.00 
1,149.00 

735.00 
2,769.00 
2,083.00 
1,914.00 
1,381.00 
2,274.00 
2,092.00 
1,337.00 
1,452.00 


698.00 


Boiler House HBH 138 205.00 


3,082.00 
3,503.00 
2813.00 


Heating 


1781.00 
2230.00 
2470.00 
1573.00 


2528.00 
780.00 
1690.00 
2290.00 
2325.00 
1,630.00 
2097.69 


2 604.70 
2353.00 


2,061.00 
1,354.00 
1,539.00 


497.99 
50,507.00 


34,320.00 
3,643.00 
1,230.00 
5,731.00 


Change order covering revisions in Power 


per our proposal dated April 30, 1941 
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Total one 
Building 


3,097.00 


2,795.00 


3,677.00 


4,078.69 


4,878.70 


6,725.00 
4,733.00 
8,544.00 
Plant as 


Total 


2,870.00 
10,191.00 
3,924.00 
2,795.00 


14,708.00 
780.00 
2,425.00 
5,059.00 
4,408.00 
3,544.00 
36,708.21 


19,514.80 
4,445.00 
3,398.00 
2,806.00 
1,539.00 


1,195.99 
50,712.00 


34,320.00 
13,450.00 

9,466.00 
25,632.00 


12,118.47 


$305,118.47 
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Total contraet and changes to date. 
Yours very truly, 
A. G. RUSHLIGHT & CO. 
By W. A. RUSHLIGHT, Pres. 
WAR:FP 


[Endorsed]: Filed Apr. 6, 1944. 


Q. Now, Mr. Anderson, there was another letter 
of May 26th, to you, to which you replied under 
date of May 28, 1941. 

Mr. Peterson: J have got that letter right here, 
and that will be one exhibit. 

Mr. Lycette: Have you got a reply to that one? 

Mr. Peterson: Yes, but I will take one at a time. 

Mr. Evenson: Can you refer to the date and to 
whom and from whom, so we can follow what letter 
you have, Mr. Lycette? 

Q. I will show you now Exhibit—Plaintiff’s Ex- 
hibit 18, from Rushlight to you, dated May 26, 1941. 
I will ask you if you didn’t receive that letter? 

A. Yes, I received the letter. 

Mr. Lycette: I offer it in evidence. 

Mr. Peterson: No objection. 

(Whereupon letter referred to was then re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 13.) 
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PLAINTIFF’S EXHIBIT No. 13 


{ Letterhead | 
Rushhght 
A. G. Rushlight & Co. 
407 S. E. Morrison St., 
Portland, Oregon 
May 26, 1941 
Mr. Kivind Anderson 
D17 N. 1 Street 
Tacoma, Washington 


Dear Sir: 

Please send a letter in accordance with Para- 
graph 14, Exhibit A, of the sub-contract acknow- 
ledging in writing that the War Department of the 
United States government has given you its written 
approval of our sub-contract. 

We notice in Exhibit A, Paragraph 1, that you 
refer to Addendas 1 to 7 inclusive, whereas, in the 
first page under section 2, you refer to addendas 
1 to 5 inelusive. We were wondering if you were 
in error, as we have received only addendas 1 to 
5, and we have never seen 6 and 7, if any. Please 
advise. 

Very truly yours, 
A. G RUSHLIGHT & COM- 
PANY 
By W. A. RUSHLIGHT, 
President 
WAR :er 


[Endorsed]: Filed Apr. 6, 1944. 
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Q. Now, I will ask you if you didn’t reply to 
that letter Exhibit 18, under date of May 28th, 
1941, which reply has now been marked Exhibit 14? 

A. That is my letter—a copy of my letter advis- 
ing him of certain errors about addendas, should be 
1 to 5 instead of 1 to 7, which is enclosed with the 
contract document. 

Q. In the sub-contract which you entered into 
with Mr. Rushlight on the first page of it, it refers 
to the ad- [70] denda from J to 5 inclusive, but in 
Exhibit A it says Exhibits 1 to 7 inclusive. There 
wasn’t any exhibits 6 and 7? 

A. That was a typographical error. That is 
all the contract involves there. 

Mr. Lyeette: It should be Exhibits 1 to 5. I 
would like to offer Exhibit 14. 

Mr. Peterson: I have no objection. 

The Court: It will be admitted. 

(Wherenpon, document referred to was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit 14.) 


PLAINTIFF’S EXHIBIT No. 14 


May 28, 1941 
A. G. Rushhight & Co. 
407 S. EB. Morrison Street 
Portland, Oregon. 
Dear Sir: 
With reference to your letter of May 26, he 
advised that the reference made in Exhibit A of 
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your contract to ‘‘addenda 1-7’? is in error and 
should read ‘‘addenda 1-5.’’ 

This letter will further serve to inform you that 
the performance bond you have furnished in con- 
nection with the work provided for by your con- 
tract appears satisfactory and that the contract as 
entered into under date of May 15 is considered to 
be valid and binding in all respects. The War 
Department has been notified that you have been 
awarded the sub-contract as covered by your agree- 
ment and no further official approval is considered 
necessary. 

Inasmuch as the work at this date has been 
considerably delayed, it is desired that you make 
all possible effort to make further progress. Your 
cooperation in this respect will be appreciated. 

Very truly yours, 
EKIVIND ANDERSON 
HA/b 


[Endorsed]:Filed Apr. 6, 1944. 


Q. Now, Mr. Anderson, I would like to have 
vou tell me whether or not there are any additional 
specifications in addition to those which have al- 
ready been introduced in evidence—that is a big 
buneh, I think that was Exhibit 2, was it—Exhibit 
2, printed specifications. 

A. Not that I reeall. [ was not supphed with 
any farther specifications under the government 
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contract that had any bearing on my work with the 
governinent. 

Q. Just to refresh your recollection, is it not 
true that there was issued to you an additional sheet 
of specifications relating to the mechanical equip- 
ment, which specifications are described ‘‘Substitute 
Specifications’? in the letters of the government 
and in your own letters on this subject, and which 
specifications are these marked ‘‘M.E.’’? 

A. No, they are not. That is a false conception 
of that I believe, Mr. Lycette. 

Mr. Lycette: May I borrow those exhibits, Your 
Honor please, so I can call his attention to certain 
[71] things? 

Q. I will ask vou in Plaintiff’s Exhibit 3 for 
identification, which is Major Antonovich’s letter 
to you of April 26th, if the Major did not refer to 
the new set of specifications as ‘‘M.H.1 sub.’’ and 
““M.E.14-B sub’, meaning substituted specifea- 
tions? 

A. This letter here deals with that particular 
change in the heating plant that the government 
wanted to use instead of one that was specified by 
the regular specifications. 

Q. All right, now, what does the word ‘‘snb”’ 
refer to? 

A. Well, now, I don’t really know offhand what 
he means there by this ‘‘sub’’. [Tlowever the work 
that he called for to be performed is illustrated on 
eertain drawings and this ‘‘M.E.sub’’ might have 
some bearmg as to describing those particular 
boilers. 
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Q. Now, don’t you know as a matter of fact, Mr. 
Anderson, that there was actually issued a set of 
substitute specifications to cover the mechanical 

A. May [I see those? 

Mr. Peterson: Just a moment, Mr. Lycette. If 
Your Honor please, there is no other specifications 
that have any bearing, becanse our sub-contract 
with Mr. Rushlight concerning—deals only with 
the original M.E. as revised. Now that is what he 
is to perform. He is not to perform any other 
specifications whatever. Consequently whatever 


dealings there are between Anderson and the gov- 
ernment on the subject would not be between Mr. 
Rushh¢ght and Mr. Anderson. Your contract does 
not refer to any subs. [72] 

Mr. Lycette: Of course it does not. That is the 
whole point of the matter. A man comes along 
after a later date after we give him a proposal 
to do the substituted specifications at an increased 
cost, and then beeause of the way the contract was 
earried along, the dating of it, then he says ‘“‘Well, 
this $12,000.00 additional cost was to be included in 
his original one’’, when his counsel pointed out the 
ovigimal form of contract does not mention the sub- 
stituted specifications at all, but of course we per- 
formed under the substituted specifications and thai 
was it, why the whole defense on it was just paper 
thin. There wasn’t anything to it. 

Mr. Peterson: That is what vou got the revision 
on your contract for it. 

Mr. Lycette: There is no revision on the sub- 
contract at all. It is limited to the original speeifi- 
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cations and those only. That is why I had to gu 
through and ‘pick out all these papers to show what 
happened. Thev substituted specifications. 

The Court: What is the question? 

Mr. Lycette: I will go ahead with my question 
to cover the mechanical part of the contract as 
changed by the proposal which was initiated under 
date of April 26, 1941. 

The Witness: Was that vour last question, Mr. 
Lycette? 

Q. Well, boiled down don’t you know there was 
a set of mechanical specifications marked ‘‘M.EH. 
sub’’ which were issued in connection with this job 
and which were the things referred to in Major 
Antonovich’s letter and [73] referred to in your 
own letter—in vour own letters every time you dis- 
cussed this matter? A. If I know it? 

Q. Just answer the question, don’t you know 
that ? 

A. No, I did not know that there was any speci- 
fication that had any other bearing except on the 
boilers, if there was any specification on them, they 
explain what kind of boilers they wanted and they 
bought the boilers and that was all there was to do, 
to change. Any other specification havine a bearing 
on that job I would have to certainly analyze to see 
whether that would cover the work that we were 
doing on the four hundred bed hospital. 

Q. Then let me ask vou this, Mr. Anderson, to 
what did vou thmk Major Antonovich was refer- 
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ring in his proposal when he refers to Mechanical 
Sub specifications—M.IE. sub? 

A. J will say that it would refer to putting in 
two boilers of high pressure type instead of three 
boilers of a low pressure type. Now that of course 
was the explanation. 

®. Allticht, but weliat 

A. (Continuing) And that is also, as Mr. Ly- 
cette, put it, by those various drawings enumerated 
here which illustrate what this M.E. sub means. 
Now that is all the documents I have in the matter 
and that is all I thought was required under this 
revised proposal. 

Q. Now I will show you your own letter of May 
6, now, which you say is vour proposal. 

® DBhatiseriohe. 

Q. Now what did vou mean when vou said in 
that. letter [74] that vou would do the work ealled 
for in M. EK. sub according to the revised plans? 
What did you mean by it? 

A. Exactly what we had broken down there. as 


to the items. 

Q. That is correct, but where did vou find any 
specifications with which to figure out those costs? 

A. We did not need any specifications. 

Q@. Well, didn’t the government give vou any 
kind of new plans and new specifications, saving 
what kind of new boilers they wanted? 

A. They gave me new plans. 

Q. New plans. Those are called revised plans, 


aren't they? 
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A. I don’t know until I examine them to know 
what the plans are. 

Q. Now will you look in the letter of Major 
Antonovich and look in your own letter and see if 
you don’t refer in both of them as the revised 
plans? 

A. Yes, naturally the plans would be revised, 
that is true, because they took a different type of 
boiler house and all those items are specifically set 
forth in this proposal, so there would be no question 
about it, what those revisions were. 

Q. They got out a new set of plans that covered 
this particular thing and ealled them revised plans 
number so-and-so, didn’t they ? 

A. Yes, they took precedence over the old ‘plans 
previously prepared. 

Q. Didn’t they also get out a new set of speci- 
fications and call them substitute specifications? 

A. Well, that is what I say, I don’t know 
whether they did or not. [ don’t think they did, 
to the best of my knowledge [75] and belief, and 
I still see no purpose for it. 

@. Now I will ask you if you in fact did not 
get what is marked Plaintiff’s Exhibit 15, a revised 
specifications upon which Mr. Rushhght bid an 
additional twelve thousand dollars and give that 
very set that vou have in your hand to Mr. Rush- 
hght 2 7 
A. No, I have no recollection of receiving any- 
thing like this, oy anv communication of it. Now 
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we will see—I don’t see anything here in this speci- 
fication that has any reference to a four hundred 
bed hospital or miscellaneous buildings, and | 
would assume that if the government prepared a 
substitute specification to take precedence over the 
one that we had supplied under the formal bid, 
that they would identify it to be for that job. 
Q. All right then, specification 
A. I don’t see any purpose of that specification. 
Q. All right, specifically answering my question 
then, I understand you are telling me now that you 
never saw Plaintiff’s Exhibit 15, this set of speci- 


fications, before? You can answer that ‘Sves”’ or 
? 
66 


no”’, 

A. I wouldn’t say I positively did not see it. 
There is a possibility that I might have seen it, 
there at Fort Lewis, inasmuch as I notice on the 
head there it calls for two boilers. 

Q. Well now, I will ask you, didn’t you give 
this identical copy to Mr. Rushlight so that he could 
give you the figures on the revised plans and the 
revised specifications on the boiler house? 

A. Rushlight, according to his own explana- 
tion 

Q. Just a minute, you ean answer that “‘yes’’ or 
SO | EO 

A. I did not. If he got a copy he got it from 
the government. 

Q. Now did you ever obtain a copy vourself of 
this Exhibit 15 from the government, for vourself 
and have it in your files? 

A. No, I don’t think I did obtain one. I don’t 
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recall I did. In fact, I don’t see any reason for 
obtaining it after all the information I had on the 
matter before £ put in my bid. 

Q. ‘Te the best of your recollection you can’t tell 
now whether you ever saw this Exhibit 15 or a 
copy of it before right here in the court room? 

A. It is possible that I saw it out there at Fort 
Lewis. It is possible. I wouldn’t say I did or 
Girciny t. 

Q. Well, are vou able to produce any documents 
now which the government put out in the form of 
specifications or otherwise, which was the basis of 
your bid in response to Major Antonovich’s letter 
of April 26th? A. Yes, I have got plans. 

@. You have plans? A. Yes. 

@. Outside of the revised plans, did you have? 

A. Of the new work that they wanted—that they 
changed their original heating system setup. 

Q. Outside of the plans did you have any? Is 
there any—do you have any other documents? 

A. I had consultation. 

Q. I said document. 

A. No, I don’t think so. I don’t think so. 

Q. Now would you give me the plans, the re- 
vised plans? [77] 

The Witness: Would you excuse me? 

The Court: Have you got them? 

Mr. Peterson: I don’t know what they are, 
Your Honor. 

Mr. Lycette: These documents won’t mean much 
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to me or probably Your Honor until later, until 
we get some explanation. 

Now I will have these plans which you have just 
handed me, Mr. Anderson, marked Plaintiff’s Ex- 
hibit 16 for identification, and I will ask you if you 
are now stating that Plaintiff’s Exhibit 16 are the 
revised plans for the power house on which you 
based your revised figure? 

A. Yes. 

Q. And I think they are dated 

A, Apml 29th 
Q. April 29th. Who gave these to you? 
A. The Constructing Quartermaster. 
M 
M 
Q 
A 


r. Lycette: I will now offer these in evidence. 
rv. Peterson: Just a minute. 
Does the whole set 


The drawings that are referred to in this 
proposal is attached there. 
Mr. Peterson: No objection. 
Mie Court: It will be admitted. 
(Plans referred to were then received in evi- 
dence and marked Plaintiff’s Exhibit No. 16.) 


@. Now, did you have any—strike that. You 
obtained a change order, did you not, covering this 
change in the [78] boiler house—the government 
issued you a formal change order? 

A. Yes, they instructed me before they give me 
the contract that my bid on that was satisfactory 
and that IL could proceed and they would confirm 
this acceptance in writing, following. 
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Q. Now the only acceptance that vou had of 
that is the letter which I heretofore have shown 
you, I think the letter of May 

A. That was the letter of May 14th. 

@. Is that the only change order you got on it? 

A. Well, that is the change order. 

Q. That is the change order. Now, Mr. Ander- 
son, the boilers which went into this work under 


the revised plans and specifications were actually 
purchased by you, were they not? 

A. No, I believe they were purchased by Rush- 
hight. He placed the order for them, I believe. 

Q. You did what? 

A. Mr. Rushlight placed the order for those 
boilers. 

@. Were they not purchased in your name from 
Roy Early? 

A. I believe there was some arrangement be- 
tween Mr. Rushliight and Roy Early for me to sign 
the contract because of the fact that Roy Early 
couldn’t sell Rushlight in Portland. His ageney 
for those boilers did not reach into Oregon and 
they made some arrangements there for me to sign 
this contract so that Rushlight could get those 
boilers right away. 

@. Would you produce me a copy of that con- 
tract, you have that in your file. [791 

A. With Roy Early? 

Q. Yes. 

Mr. Peterson: I have it here. I have the order 
also here. 
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Mr. Lycette: Give me the two of them together 
and I will appreciate it. 

Q. It was because you had signed that order 
that you 

Mr. Peterson: Just a moment, it is a little dif- 
ficult for me to follow you, Counsel, if I have to 
dig out this. 

Mr. Lycette: I am sorry, I was trying to speed 
It wp a little. 

May I enquire what the practice is on these ex- 
hibits which have been marked but not yet have 
been offered? 

The Court: Thev remain in the custody of the 
Clerk. 

Mr. Peterson: There is Mr. Rushlght’s written 
orders. There is Mr. Earlv’s order to us. 

Mr. Lycette: I would like to have these marked. 
Mark them all as one, if that is satisfactory. 

Mr. Peterson: Just a minute with those exhibits. 

Mr. Lycette: I have not introduced them yet. I 
want to offer them with Mr. Rushlight. 

@. I ask vou if your contract with the govern- 
ment was not cancelled by a written letter from 
Colonel Antono- [80] vich on or about December 
15, 19412? [81] 

A. If did get a letter from Colonel Antonovich 
on or about the 20th as I recall it, of December, 
about a month after we had finished the contract, 
that he considered to canecl it and I believe sub- 
sequent to that he had asked me to come back and 
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do more work, so I don’t know what the effect of 
that all has as far as cancellation goes. 

My. Lyeette: Will you produee that letter for 
me? 

Mr. Peterson: What letter are you asking for? 

Mr. Lycette: December 20th from Colonel An- 
tonovich to Mr. Anderson cancelling the contract 
for failure to perform. 

Mr. Peterson: Do you have the date of it? 

Mr. Lycette: December 20th if 1 am not mis- 
taken, [82] 1941. It is dated December 20th, a 
cancellation, one to his bonding company and one 
to him. 

Please mark this Plaintiff’s 18. 

Q. I will now show you Plaintiff’s Exhibit 18 
for identification, a letter dated December 20th, 
1941, from Colonel Antonovich to you and pur- 
porting or stating that the government hereby 
terminates your contract for failure to perform, 
and ask you if you did not receive that letter? 

A. Yes, I received this. This is one of the let- 
ters, number 178, serial letter. [83] 
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produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 

iby Mo. Lycette: 

Q. Please state your full name. 
A. Willard A. Rushlight. 
Q. And Mr. Rushlight, where do you live? 
A. Portland, Oregon. 
@. And have you lived there all your life? 
A 


> Yes, 
Q. You are the president of the plaintiff A. G. 
Rushlight & Company ? A. Yes, sir. 


Q. A. G. Rushlight was your father, I take it? 

A. Yes. 

Q. How long have you been connected with the 
plumbing and heating business? 

A. Well I have been in the plumbing and heat- 
ing business since 1927. I worked as a Journey- 
man at the trade before that time. 

Q. How long did you work at the trade? 

A. IT was a journeyman, oh, about ten years, I 
guess, as near as I can remember. 

Q. How long has A. G. Rushhght & Company 
been 1n business ? A. Since 1927. 

Q@. Prior to that was the company carried on 
under a different name or a different form? 

A. No, it was a new company, started in 1927 
as a partner- [88] ship. It was incorporated in 
1930. 
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Q. Now will you just give us briefly, in a gen- 
eral way, some idea of the extent of the plumbing 
and heating business you have done in this gen- 
eral vicinity in the last three or four years? 

A. Yes, I can. We done a quite extensive 
plumbing and heating business all over the North- 
west, as well as in this area for the past number 
of years. You just want to limit it to the past three 
or four years? 

Q. That would be sufficient. 

A. You want me to name some of the jobs? 

Q. Yes. 

A. State Capito! Building, the last one built, 
was one of the jobs we done. The Motor Repair 
Base down at Fort Lewis. 

Q. Indicate the amount of the contract. 

A. The amount of the State Capitol was a hun- 
dread thousand dollars. The amount of the Motor 
Repair Base was over a hundred thousand dollars 
—I don’t remember the exact figure on that one, 
and this four hundred bed hospital of course which 
we have this case over, and we done—that was ap- 
proximately—the amount of that contract was pos- 
sibly three hundred thousand—a little less than 
three hundred thousand. We done work for the 
Navv at Sand Point, and Bremerton Housing Au- 
thority the last couple of vears aggregating in the 
total two million dollars. I wouldn’t 

Q. You have done approximately two million 
dollars worth of work in the last two vears? 

A. Yes, in addition to what I have enumerated. 
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Q. Now Mr. Rushlight, were you acquainted 
with Hivind Anderson [89] prior to April of 1941? 

A. No. 

Q. Did you meet him in connection with the call 
for bids on this four-hundred bed hospital at Fort 
Lewis? A. Yes, I did. 

@. I will ask you whether or not you made a 
proposal to him in connection with the plumbing 
and heating on that job, prior to the time that he 
bid—he gave his bid to the government? 

A. Yes, I made him a definite proposal on the 
plumbing and heating prior to the time he made 
his bid to the government on this four-hundred bed 
hospital job. 

Q. I will show you Plaintiff’s Exhibit 8 which 
is a proposal and letter written to Eivind Ander- 
son and bears the date of April 3, 1941, signed by 
you and apparently given to My. Anderson. I will 
ask you—strike that. 

First call your attention to the fact that Exhibit 
8, or that exhibit, has the original date cancelled 
out and then a new date May 9 written in. You 
observe that, do you? A. Yes, ld@ 

Q. I will ask vou if that letter was first pre- 
pared on April—on or about the date that ap- 
pears in tvpewriting ? 

Mr. Peterson: I object to that as being leading. 

Q. What was the original prepared ? 

A. This was prepared April 3, 1941. This was 
the original proposal on this project, when it was 
originally bid by the general contractors. 
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Q. And what—what proposal did you give to 
Mr. Anderson at [90] that time? 

A. Well I give him a copy of this same pro- 
posal, with the exception that the amount was dif- 
ferent. The amount was three hundred thousand 
instead of the amount of two hundred and ninety- 


three thousand, which is shown in this same pro- 
posal, which Mr. Anderson asked me to change the 
date on it to bring it up to the time that we agreed 
on this revised price, which was May the 9th. 

Q. Now, was the letter that you gave to him on 
April 8rd a different, physically, or one of the 
exact copies that went through the machine at the 
same time? 

A. It was exactly the same letter except it had 
a three hundred thousand dollar price on it instead 
of two hundred and ninety-three thousand dollar 
price. 

@. Was the three hundred thousand typed or 
written in? 

A. I don’t know, I believe it was written in, be- 
cause we usually do in preparing a bid on a job of 
this kind we don’t always have our prices finally 
determined until the last minute. We make up our 
formal proposal and fill in the blank, in order to 
save time, usually with pen and ink. I think it was 
done on the original proposal and this revised 
proposal. 

Q. Now, Mr. Rushlight, after this was—the bid 
was submitted to him—your proposal submitted to 
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him on April 3, 1941, was there any oral accept- 
ance or rejection of it at that time? 

A. Yes, it was orally accepted. 

Q. I take it on condition that he got the job? 

A. Yes, but he intimated to us he would give us 
the work on the sub-contract covered by this pro- 
posal. [91] 

Q. After the bids were opened—strike that. Do 
you know where the bids were actually opened ? 

A. Yes, they were opened at Fort Lewis. 

Q@. And were you present when the bids were 
opened ? A. Yes, sir. 

Q. I will ask you—who was the low bidder then? 

A. HEivind Anderson was the low bidder, Sound 
Construction Company was the second bidder. 

Q. Now did you have any discussion with any 
government officers after the bids were opened 
about the contract being awarded to anyone? Don’t 
say what it was, yet. 

A. Yes, | dvd 

Q. Now with whom was it? 

A. Mr. Grenault. 

Q. Who was he? 

A. Well he is the government architeet—civilian 
architect in charge there. 

Q. Now did you—I will ask you, after talking 
to him did you discuss what your conversation had 
been with him with Mr. Anderson ? 

um Yes, I told 

Q. When was it, approximately? 

A. ‘The day the bid was opened. 
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Q. What did you tell Mr. Anderson regarding 
that ? 

A. I told him that I had been informed—I did 
not tell him by who. However, I told him I had 
been informed that he would not be awarded this 
job because of his record in Washington, D. C. 

My. Peterson: Just a minute, I object and move 
to strike that as being wholly irrelevant and im- [92] 
material. What has that got to do with this? 

Mr. Lycette: It is a very definite part 

The Court: Motion will be denied, exception 
allowed. 

Q. Then what did he say about it? 

A. Well, Mx. Anderson scoffed at the idea. He 
acted as though he did not think I knew what I was 
talking about at that time; if he was the low bidder 
they would have to give him the job. 

@. All right. Now, did you hear from Mr. An- 
derson at any later date regarding this matter? 

A. No, I left Mr. Anderson at that time and 
told him that if he found out that what I told him 
was authentic, inasmuch as he agreed to give us the 
job if he had got it if he had any trouble we would 
like to work with him. 

@. Did you hear from him? 

A. Yes, I heard from Mr. Anderson later. 

@. When and where were you at the time? 

A. I had Jeft and went over to Moscow, Idaho. 
We were putting in a power plant at the University 
of Idaho, and Mr. Anderson called me on the ’phone 
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there one night. It was not many days after the 
bid opening. 

Q. Can you give us an approximate idea of the 
number of days that it was? 

Q. Well, it was not very long. I would say 
some time within the week. I don’t remember just 
the exact number of days, but it wasn’t very long. 

Q. All right, now, what—— 

A. Within a week. 

Q. What was the substance of the conversa- 
tion? [93 

A. Well he said that he had reliable informa- 
tion that the award had been recommended to—that 
the government had recommended the award of the 
contract be made to the Sound Construction Com- 
pany, who was the second biddeis and he wanted 
our help to get this contract, and he asked me if 
I would meet him in Spokane which I agreed to do, 
and also over the telephone agreed to have Mr. Hall 
meet us in Spokane in order to save time, beeause— 

@. Where was Mr. Hall? 

A. Mr Hall was in Portland. 

Q. Just ston right there. Is Mr. Hal! connected 
with the A. G. Rushhght & Company ? 

A. Well he is attorney for the company and he 
acts as secretary. He has one shore of stock. 

Q. Is he an honorary secretary ? 

A. Jlonorary secretary. 

@. Ile does not actually engage actively in the 
plumbing and heating business, does he? 


Aye No: 
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Q@. You say he is a practicing lawyer in Port- 
Jand ? em Y CS. SIT. 

Q. Do you know approximately how long he has 
been practicing there? 

A. Well, as long as I can remember, and that is 
quite a while. 

Q. All right. Then did— what did Mr. Ander- 
son say when you told him you would bring My. 
Hall—or who suggested Mr. Hall, do you remember ? 

A. Yes, I suggested Mr. Hall be asked to come 
into the picture to assist Mr. Anderson to get this 
job, because [94] it was apparent there would have 
to be a fight made in order to get this Job awarded 
to Mr. Anderson on the basis of low bid. 

Q. Then I just want to touch—I don’t want to 
go into any great detail, but did you three meet in 
Spokane? A. Yes, the three parties. 

@. Where did Mr. Anderson come from? 

A. He came from Tacoma. 

@. How did he come to Spokane? 

A. By airplane. 

@. Mr. Hall came from Portland. How did he 
come, do you know ? 

A. I think they both came by airplane, is mv 
recollection. 

Q. Did they come by the same plane? 

A. Mr. Hall took the plane out of Portiand and 
Mr. Anderson took the plane out of Seattle. 

Q. There, did you three meet in Spokane? 

A. We met at the airport and we had about 
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fifteen minutes before the plane left for the east to 
talk the thing over. 
Q. What was the purport of the conversation 
there? 
A. Well the purport of the conversation 
Myr. Peterson: Just a moment, I still think that 
is immatcrial so far as bearing on this sub-contract. 
The Court: Objection will be overruled. 
Q@. You may go on. Make it as brief as you 


ean. 

A. The purpose of the conversation was that it 
was agreed that Mr. Hall would be employed to 
accompany Mr. Anderson back to Washington, D. 
C., and to assist him in de-[95] fending his rights 
in getting this contract, and it was also agreed there 
between Mr. Anderson and myself, in the presence 
of Mr. Hall that Mr. Anderson would give us this- 
job, and still had not changed his mind, for three 
hundred thousand dollars if he was successful in 
getting the job, and on the basis of that under- 
standing we agreed to share the expense of sending 
Mr. Hall east fifty-fifty. 

Q. Do you know who paid Mr. Hall’s expenses 
east ? 

A. Yes, Mr. Anderson paid for all his meals and 
hotel bills while he was in the east and [ think I— 
as I recollect it, I bought his airplane ticket from 
Spokane east. 

@. Well then, did they—you did not go east with 
them ? A. No, I dig not, 
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Q. They—in due course they then came back, 
did they ? A. Yes, sir. 

Q. Now did Mr. Hall or Mr. Anderson report 
to you what progress they made? 

A. I went east myself on other business shortly 
after that. I did not go to Washington, I went to 
New York and went to other cities in the east and 
I kept in touch with them by telephone as to the 
progress they were making, and then I met Mr. 
Hall just—in Washington. I came through Wash- 
mgton, D. C. the day that they had consumated the 
final deal on this project and he was ready to leave. 
Mr. Anderson already left, I think he left in the 
morning or the day before I got into Washington. 

Q. Did you learn at that time it looked as though 
Mr. Anderson was going to get the contract, then ? 


[96] 


4 


A. Yes, that is right. 

Q. Now, coming—before Mr. Anderson was actu- 
ally awarded the contract did the matter of some 
change in the plans and specification develop? 

A. Yes, it did. 

Q. I will ask you if you saw, or it was shown to 
you, Major Antonovich’s letter of May 26th—if 
you knew the substance of that and if so, from 
whom did you learn ? 

A. Yes, I have seen this letter before. [| ye- 
ceived a copy of it from Mr. Anderson. 

@. Now I will ask you whether or not Mr. An- 
derson took up with vou the matter of submitting 
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a proposal in response to Major Antonovich’s let- 
ter? A. Yes, he did. 

Q. Now where was this—or did you have a meet- 
ing with Mr. Anderson in which that occurred ? 


Be MS 

Q. Where did that occur? 

A. Winthrop Hotel. 

Q. In Tacoma? A. Yes. 

Q. And at that meeting just state generally what 
occurred. 


The Court: About when was it? 

A. Well that would—I would have to kind of 
look at the record, Your Honr, to give you the date. 

Q. Well, I will give yon Plaintiff’s Exhibit 4 
for Identification. 

A. Some time in the erly part of May. 

Q. Would that refresh your recollection? 

A. Yes, this proposal is dated April the 30th. 
IT guess that [97] would fix the date as of April 
30th, and our proposal to Mr. Anderson is of that 
same date. 

Q. Now does that—with that to refresh your 
mind, when was that meeting? Was it the date of 
the letter or some other date? 

A. I believe we had a meeting prior to that 
letter, Mr. Lycette. 

Q. How much ‘previous? 

A. Oh, maybe a matter of a couple of days, in 
which Mr. Anderson gave me these plans and speci- 
fications upon which to prepare figures. It may 
have been a little longer than that. If I could see 
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the date of that letter again that Mr. Antonovich 
requested it. 

Q. That is dated April 26th. 

A. April 26th. Well then my recollection is 
pretty good, about four days from the 26th to the 
30th. 

Q. I will show you now Plaintiff’s Exhibit 15 
for Identification and I will ask you if you have 
seen that instrument before? 

A. Yes, sir, I have. 

Q. All right, and where did you see it, or where 
did vou get it? 

A. Well this was given to us by Mr. Anderson 
upon which to estimate the proposed change in the 
heating plant. This is a specification covering the 
ehanges which the government requested in their 
letter of April 26th. 

Q. When was that given to you, do you recall? 

A. Well it was probably given to us along with 
that request from Colonel Antonovich—I would 
judge about the same time, about April 26th, along 
with the plans. [98] 

Q. Now were vou given a copy or shown a copy 
of the revised plans which have been introduced in 
evidence in this case? 

The Court: The blue prints? 

Q. The blue prints? A. Yes, 

@. I don’t know as you have to examine these. 
but were vou given a copy of the revised plans from 
which to figure et that time? A. Yes, sir. 
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Q. You don’t know whether this particular copy 
which was given to me by Mr. Anderson in the court 
room was the same set or not? A. No. 

Q. You were given those plans, Exhibit 16 and 
Plaintiff’s Exhibit 15, is that correct? 

A. Yes. 

Q. And were given them by Mr. Anderson, is 
that correct? A. Yes. 

Q. Now with those plans did you figure out what 
additional cost there would be for your part of the 
plumbing and heating ? A. Yes. 

Q. Did you do anything in connection with it, on 
what Mr. Anderson’s additional cost would run? 

A. Well, we worked—we worked up our cost on 
our ‘part of it in accordance with those revised 
plans and specifications, and Mr. Anderson worked 
up his part and then we typed up that proposal 
there in my room in the Winthrop Hotel. [99] 

Q. When you say that proposal, I will ask vou 
if you are referring to Plaintiff’s Exhibit 4 which 
is dated April 30th? 

A. Yes, this is the proposal that we made in my 
hotel room. 

Q. Now Plaintiff’s Exhibit 4 consists of two 
letters, one—both dated April 30th. One of them, 
the lower purports to be signed by you. Will you 
look and see if that is signed by vou? 

A. Yes, sir, that is signed by me and that is my 
proposal for this work to Mr. Anderson. 

Q. And the first sheet of that bearing the same 


United States of America 127 


(Testimony of Willard A. Rushlight.) 
date, purports to be signed by Mr. Anderson. Was 
that signed by Mr. Anderson ? 

A. Yes, that was signed by Mr. Anderson. 

Q. I will ask you whether or not there was more 
than one copy of that made at the time? 

A. Yes, that was made up in several copies, 
probably four or six copies. I don’t recall now how 
many copies the government required, but they re- 
quired several copies of each proposal. 

Q@. Now that particular copy you have there, 
Exhibit 4, that identical instrument, after the first 
page of it was signed by you what was done with it 
and how did you get it back here? 

A. How did I get this copy? 

Q. Yes, that is right. 

A. Well I prepared several copies and Mr. An- 
derson signed them and I kept one copy for my file 
because we were both working on this together. I 
kept this for my record. This is my copy. That is 
all of the understanding we had [100] in submitting 
the revised figures on this power plant. 

@. At that time did you or Mr. Anderson know 
whether the government was going ahead with the 
revised power plant or not? 

A. No, we did not. 

Mr. Peterson: What date? 

Mr. Lycette: April 30th. 

A. (Continuing) When they asked us for a 
proposal we don’t know whether they were going 
to accept it or not. 
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Q@. Did Mr. Anderson ever tell you whether or 
not he submitted that Exhibit 4 there, to the gov- 
ernment? 

A. Yes, he did. He told me that he had sub- 
mitted it and he did submit it, and the government 
as I understand it, questioned the amount of it. 

Q. Now when you say you understand, how did 
you get the understanding ? 

A. Well Mr. Anderson told me the government 
thought it was a little high and he talked to me 
about it and he subsequently re-hashed this proposal 
a little bit and submitted it a couple of days later— 
I don’t know the exact number of days—very short- 
ly, and I don’t have a copy of that. 

Q. Did he ever consult you regarding the resub- 
mission of it? 

A. No, our setup of it on our end of it remained 
the same, as far as I know. 

Mr. Lyeette: I would hke to offer Plaintiff’s 
Exhibit 4 into evidence. 

The Court: Any objection ? 

Myr. Peterson: There is no objection, Your 
Honor. [101] 

The Court: It will be admitted in evidence. 

(Whereupon, document referred to was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 4.) 
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PLAINTIFF’S EXHIBIT No. 4 


April 30, 1941. 


Office of the Constructing Quartermaster, 
Fort Lewis, Washington 
Attention—E. P. Antonovich 
Major, Q. M. Corps 
Constructing Quartermaster 
Dear Sir: 

Reference is made to your letter of Apri! 26, re- 
questing supplementing proposal covering the omis- 
sion of the heating plant and boiler house type 
HBH-13, and substituting therefor boiler house 
and heating plant type HBH-16 in accordance with 
drawings and specifications enumerated in your 
letter of April 26. 

In this connection my proposal in the amount of 
$25,402.38, and as an addition to my original pro- 
posal of April 8, 1941 is hereby respectfully sub- 
mitted, and is based on the following data: 


ADDITIONAL LABOR AND MATERIALS REQUIRED 


e0yew, cds, conerete in forms (@ $20.00 ....... 22222 $ 1,600.00 
oom voseexcavation (@ 90c yd. .......-.25 ee 130.00 
944 sq. ft. 6” concrete slab on earth filled @ 24 ft..... 226.56 

Stmetural stee! frame in place .........22.2e ee 5,800.00 
Comucated tron siding and roofing ....2.22..2 - 280.00 
Commemimionsroot Ventilators ........--..-.1 eee 181.90 
Difference in boiler stack required...............0...... 1,148.00 
lds cons remtorced stee) @ $100.00 _........... 2. 159.00 
Conerete wind tunnels and boiler foundation........ 1,500.00 
Revisions in mechanical equipment as per attached 
‘UGA 6 LOSI ee 0 12,118.47 


MG MeN GUCIONS) cca... eee $23,134.03 
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Deduction for wood framing of boiler house HBH-13 1,045.00 


$22,089.03 


Overhead and Profit 199% —__.......2..22. 3,313.35 
Net: Total. ..2:,222:3 23 eee $25,402.38 


Very truly yours, 
EIVIND ANDERSON 
Eivind Anderson 
A*R 
A. G. Rushlight & Company 
407 S. E. Morrison Street 
Portland, Oregon 
April 30, 1941 
Mr. Eiwind Anderson 
517 North Eye Street 
Tacoma, Washington 


Proposed Changes in Power Plant 
400-Bed Hospital Group, 
It. Lewis, Washington 


We propose to make the necessary revisions im 
the Power Plant for the 400-bed hospital group, 
located at Ft. Lewis, in accordance with revised 
drawings and specifications submitted by the Con- 
structing Quartermaster, for the sum of $12,118.47 
—this amount does not include concrete work for 
boiler foundations and air tunnels under boilers. 
For your information, we have estimated the con- 
erete work required for boiler foundations and 
stoker installation to be approximately $1800.00 
for the two boilers. In accordance with the request 
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of Mr. Drummond we are submitting below a de- 
tailed breakdown, showing in detail how the amount 
of our proposal has been derived at: 


Original Revised 
Estimate Estimate 
ENGIIIGIS er $15,830.00 $23,946.00 
00%) 1B oy rr 1,570.00 
ORGIES a4 11,940.00 14,000.00 
HIG OICAMETS foe eect 180.00 
Feed Water Regulators........ 405.00 270.00 
Boiler Feed Pumps.............. 1,180.00 1,230.00 
(CLOGIR 960 so er 75.00 75.00 
Feed Water Heater and 
Suge, Ubi 2,800.00 2,800.00 
beehaust Head 2................... 27.00 27.00 
Back Pressure Valve .......... 161.00 161.00 
tart COUGeS so cccccne.. 365.00 243.80 
Stop and Check Valves........ 342.00 360.00 
Pressure Reducing Valve... 41.00 41.00 
Fittings, Pipe, Hangers 
Valves and Traps ............ 3,600.00 3,600.00 
LEO 2 4,200.00 4,200.00 
Liability Insurance: 
Social Security, Unem- 
ployment, ete. 222.2000... 420.00 420.00 
MeMpe COVENING 2c... cccesesn ns. 2,800.00 1,200.00 
BSRCCCMING ooo. s os ccccccscenecccense. 1,200.00 1,600.00 
$45,386.00 $55,923.80 
ete IPCnONCE -.-..c0-:cu $10,537.80 
Plus 15% Overhead and Profit............ 1,580.67 
Amount of this Proposal.............. Pere 12.1347 


Very truly yours, 
A. G. RUSHLIGHT & COM- 
PANY 
By W. A. RUSHLIGHT, Pres. 


[Endorsed]: Filed Apr. 6, 1944. 
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Mr. Peterson: That is number four? 

hesCommi: Ves. 

Mr. Lycette: Does your waiver of the objection 
carry with it the authenticity of the signature of 
Eivind Anderson? 

Mr. Peterson: No, I don’t think—! don’t think 
it is material. 

Q. Now Mr. Rushlight 

Mr. Peterson: I don’t think there is any ques- 
tion on that signature. 

Mr. Lycette: You think it is his signature? 

Mr. Peterson: I don’t know. 

Q. Now Mr. Rushlight, the actual performance 
of the work, was that done under Plaintiff’s—the 
specifications which are now Plaintiff’s exhibit 1, 
the substituted mechanical specifications and these 


revised plans, Exhibit 16? 

A. Yes, that is true, plus a shop drawing which 
we made and submitted for approval to the gov- 
ernment. That is also a part of that compiete re- 
vision. In other words, I think in there you will 
find it requires us to make a shop drawing of our 
proposed power plant layout. Those plans are only 
diagramatic. That is covered by the specifications. 

Q. Iwill ask you if you can take just momentai~ 
ily, take Plaintiff’s Exhibit 16 and ask vou if that 
is the plans and blue prints in this case, and I will 
ask you whether [102] you or any other heating 
and plumbing man could tell what kind of boilers 
and equipment were required by the plans alone, 
without the specifications ? 
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A. No. In that connection, Mr. Lycette, the 
onlv information given on this mechanical plans is 
the capacities. There is a great deal of information 
not specified that is covered in that specification. 
They do give some information here as to the cap- 
acities that the boilers are to be and pounds of 
steam per hour and the pumps and the feed water 
heater, but it is not a detailed specification, and it 
would be impossible to order from the notes on this 
plan, ov to know what you are bidding on without 
those specifications. 

Q. Now I note that these mechanical M.E. Sub 
runs from 1 to 14 inclusive. I will ask you, did 
these supersede the original 


A. Yes, sir, the actual construction was cone on 
those substituted specifications, which were sub- 
stituted for the originals. 

Q. Now I will ask you, first, when did vou re- 
ceive formal notice from Anderson that the gov- 
ernment had elected to go ahead with these sub- 
stitute specifications ? 

A. Well, sometime the latter part of May, Mr. 
Lycette. I don’t recall the exact date. 

Q@. I will show you this Plaintiff’s Exhibit 10 
which is a letter dated May 21st, and I will ask vou 
if vou wrote that letter to find out on that date 
whether those plans had—substituted plans had 
been accepted vet? 

A. Yes, sir, this is the letter I wrote to Mr. 
Anderson and it has my signature on it. [103] 

Mr. Peterson: What is that date? 
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Mr. Lycette: May 21st. 

Q. Did you know at that time whether or not 
they had actually been accepted ? 

A. No, sir, I did not. That was the reason for 
that letter, to find out. 

@. And did you receive back Plaintiff’s Exhibit 
11 from Mr. Anderson? A. Yes, sit. 

Q. Is that the only written notification that you 
ever received from him that those plans had been 
accepted and to go ahead, or the first written noti- 
fication ? 

A. Yes, I believe it is the written notification 
that we had that we were to go ahead and construct 
the job in accordance with the revisions. 

Q. Now just jumping back a little bit, Mr, An- 
derson received a letter about May 7th or 8th—I 
think, which has been introduced in evidence here 
notifying him of the acceptance that the govern- 
ment had awarded the contract to him on his ori- 
ginal bid of April 8th. Now I will ask you if, after 
he received that, did he contact you on or about 
that time? A. Yes he did, Mr. Lycette. 

Q. Now the letter shows, which Mr. Anderson 
received, shows it was dated May Sth, 1941, and I 
will ask you with that in mind, did he about that 
time get in touch with you or you with him? 

A. Was that the date of the notice to proceed? 

Q. Yes, that was the date of the notice to pro- 
ceed. A. Yes. Yes, he did. [104] 

@. Now, when you saw Mr. Anderson—or did 
you see him then ? A. Yes. 
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Where did you see him? 

I saw him at his home. 

Where is that? A. In Tacoma. 

Was there any one with you at that time? 
Well I saw him twice, as I recollect, within 
a comparatively short period of time. The first 
time I saw him he wanted to renege on his agree- 
ment to pay three hundred thousand dollars for this 


> OOPS 


job. 

Q. When was that with reference to May 8th or 
May 9th, the date of vour last proposal to him? 

A. Well, let’s see. Well, that was before the 
date of our last proposal. You mean the one for 
$293,000.00 ? 

Q. That is correct. 

A. Yes, that was before that. 

Q. Can you give us roughly in days, or what- 
ever 

A. Oh, I would say it was three or four days 
prior to that, and so 

Q. Had he at that time—did he know at that time 
that he was going to get the contract? 

A. Yes. 

Mr. Peterson: Just a moment. 

Q. Put it this way, did he tell you anything 
about it, and if so, what? 

A. Well, yes, he told me he had the contract and 
he wanted us to do the job for $14,000.00 less than 
the price we had agreed upon, which was 
fourteen from [105] three hundred thousand is two 
hundred and eighty-six thousand. 


let’s see, 
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Q. Well, what happened ? 

A. Well we refused to go on that basis, and he 
showed me a proposal that he had gotten from an- 
other plumbing contractor where they had agreed 
to do the job for that price, or somewheres around 
there, so inasmuch as Mr. Hall had been back East 
with him and knew the understanding that we had 
in this whole matter, we had spent several hundred 
dollars to get this job with the understanding that 
we had, and paying Mr. Hail’s expenses and other 
expenses in connection with the job, I told Mr. Hall 
that Mr. Anderson was now attempting to renege 
on his agreement that he had made and asked him 
to go to Tacoma with me and talk to Mr. Anderson, 
because I thought that him being there—the moral 
effect of lim being there and having just gotten 
back from Washington a short time before with 
Mr. Anderson, might result in Mr. Anderson keep- 
ing his word. 

Mr. Peterson: I object——— 

The Court: Yes, I think so. 

Q. Tell us what you did, rather than what vou 
thought. 

A. TI just explained how Mr. Hall happened to 
come to Tacoma and Mr. Hall and I met in Tacoma 
the date that proposal was dated. 

@. Iwill show you Defendant’s Exhibit, the pro- 
posal dated May 9th, 1941 and I will ask vou, was 
My. Hall with you on the date that proposal was 
dated and delivered? A. Yes. 
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@. And where did the delivery of that occur? 
[106] 

4. This was—occured at Mr. Anderson’s home 
here in Tacoma. 

Q@. And now what happened at that meeing }he- 
fore this was signed so you reached a price of two 
hundred and ninety-three thousand instead of three 
hundred 

A. Well, that is a long story. 

@. Well give us just the ultimate facts. 

A. Considerable comment and discussion about 
it and reviewed the whole situation, and Mr. An- 
derson was reminded by Mr. Hall and myself of his 
original agreement with me, and after considerable 


discussion, why this amount finally was agreed to 
as a compromise settlement of the price which is 
half—is half of the difference between what he 
wanted me to take it for and what our original 
agreement called for. You see, there is seven thou- 
sand dollars off. 

The Court: In order that I might keep these 
rather complicated situations fairly clear in mind, 
did that include this revision and the extra costs 
that was incidental to it? 

A. Your Honor, none of this discussion or con- 
versation included that revision. 

Mr. Peterson: What was the answer? 

A. It did not include any of this revision on 
the power plant—any of this discussion or any of 
these prices, or proposals that I have been talking 
about here in the last few minutes. 
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The Court: Though you contend you were ad- 
vised of the revisions at that time? 

A. Well, no, in the latter part of April. I [107] 
think that was previous to the time we made this 
quotation. We were working with Anderson pre- 
paring figures on this revision in the power plant, 
but we had no knowledge at that time that proposi- 
tion was insisted on by the government. 

Your Honor, at the time this was signed I wrote 
the word ‘‘revised’’. That was done because it was 
a revision price. In other words, it was a change 
of price from three hundred thousand to a price to 
two hundred and ninety-three thousand. 

Q. Now did you know at the time Plaintiff’s Ex- 
hibit 8 was signed that the revised plans for which 
you submitted an additional figure of twelve thou- 
sand one hundred dollars was going to be used? 

A. No, I did not. 

@. Did you know that officially at any time be- 
fore the letter of May 22, 1941 from Mr. Anderson 
to you, advising you that they had been accepted 
and were to go through? 

A. No, I did not. I might say in that connec- 
tion, Mr. Lycette,—it is not directly answering your 
question, but we did gamble a little on that. 

Mr. Peterson: I move to strike that. 

A. Well, all right, I was going to explain the 
situation. 

Q. Now after this—is there anything in the 
letter of May 9th which was your proposal, the 
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$293,000.00, referring to revised plans or the mech- 
anical substituted plans, M.E. Sub? 

Mr. Peterson: Just a moment, the letter speaks 
for itself. [108] 

Mr. Lycette: I think it does, that was merely 
for the assistance of the Court. Those terms are 
not used independently at all. That is the fact. 

@. Are the terms revised plans numbers or M.E. 
Sub used in the letter of May 9th? 

A. No, they are not. 

@. Now in response to the letter—to that pro- 
posal of May 9th, did Mr. Anderson prepare and 
give to you his letter dated May 10th in which he 
accepts your proposal for two hundred and ninety- 
three thousand ? A. Yes, sir. 

Q. Now 

The Court: I think we will have to adjourn for 
today. It is 5:00 o’clock now. We will adjourn to 
meet at 10:00 o’clock tomorrow morning. 


(Whereupon adjournment was taken until 
10:00 o’clock A.M., April 7, 1944) [109] 
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April 7, 1944 
10:00 o’clock a.m. 


The court met pursuant to adjournment; all 
parties present. 


WILLARD A. RUSHUIGHT, 


resumed the stand and was examined further and 
testified as follows: 


Direct Examination (resumed) 
By Mr. Lycette: 

Q. In the letter of Mr. Anderson to you of May 
10th accepting your general proposal for $293,- 
000.00 he asked for a breakdown on the various 
items, and I will show you now Plaintiff’s Exhibit 
12, and I will ask vou if that is the breakdown 
which you furnished to him ? A. Yesiieing 

@. I will call your attention to the fact that in 
this breakdown—in that breakdown there is at the 
last, after the items are all in separately on the 
various buildings, there is this statement: ‘‘Change 
order covering revisions in power plant as per our 
proposal dated April 30th, 1941, $12,118.47.’’ Did 
My. Anderson ever question that item after receiv- 
ing this letter of May 26th on the breakdown that 
he requested ? 

A. No, that was never questioned. 

Q. Now, Mr. Rushlight, was the sum of $12,- 
118.47 a reasonable price for the revisions in the 
power plant that you performed from the original 
contract ? A. Yes, sir. [110] 
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Mr. Peterson: Objected to, if Your Honor 
please, as wholly irrelevant and immaterial. 

The Court: It will be overruled. 

@. Did you answer that? 

A. Yes, I answered it ‘‘yes”’. 

Q@. Mr. Rushlight, did you submit during the 
progress of the construction bills or requests for 
estimates from month to month? 

A. Yes, sir. 

Q. I will ask vou if on those Dill whether you 
also included as part of the price as a separate 
item, this $12,118.00? A. Yes, sir, we did. 

@. Did Mr. Anderson ever make any objection 
to it? 

Mr. Peterson: Just a minute, the bills will 
speak for themselves if they rendered any bills. 

The Court: You intend to offer 

My. Lycette: 1! do intend to offer—in fact, [ am 
going to get them from Mr. Anderson’s files. J am 
going to put him back. 

Mr. Peterson: I move to strike that testimony 
as to what those bills might show. 

The Court: I think I will let it in. 

Q. Now Mr. Rushlight, I want to turn to a new 
subject,—strike that. 

Was the work carried out on the power house 
finished and completed in accordance with the re- 
vised specifications—substituted specifications, Ex- 
hibit 15? 

Mr. Peterson: Just a moment. Your Honor, 
please. I object to the form of that question. He 
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can [111] show what he did, but what he did pur- 
suant to—would be a matter 

The Court: Objection will be overruled, excep- 
tion allowed. 

A. Yes, sir, the work was installed in accord- 
ance with those revised substituted specifications. 

Q. And now, will you state whether or not the 
work, referring to Plaintiff’s Exhibit 4 which con- 
tains your proposal to Mr. Anderson to do this 
revised work according to the substituted specifica- 
tions in the power house for $12,118.47, did you do 
the work or was the work carried out in accordance 
with that proposal? A. Yes, sim 


Q. Was that proposal drawn in accordance with 
Plaintiff’s Exhibit 15, the specifications? 

A. You mean in accordance with those revised 
specifications ? 

Q. Yes. A. Yes, it was. [112] 

The Court: And upon that issue vou claim your 
contract did not require you to do that? 

A. Your Honor, our contract in standard opin- 
ion requires us to do all the plumbing and heating, 
and hot air heating, but it does not call for us to 
do any wiring. Now there is a little ambiguity im 
these specifications, [128] in other words, as called 
to Your Honor’s attention, electrical wiring is not 
mentioned in our specifications, but you have to 
bear in mind in these specifications they are talk- 
ing to the general contractor. Thev don't recognize 
any subs. We did not contract with the general 
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contractor to do any wiring, only the plumbing and 
heating. [129] 

Q. First, did you contemplate doing the elec- 
trical wiring when you were bidding? 

A. Yes, I got the question. Now we didn’t con- 
template doing the electrical wiring when we bid 
on the project, and the only time this question came 
up was when Mr. Anderson and myself were at 
the Winthrop Hotel discussing the matter of this 
power plant revision. At that time [ ealled his at- 
tention to the ambiguity of the specifications— 
there was some ambiguity relative to this wiring, 
and contacted his electrician Mr. Holert on the 
‘phone at that time. This is the only time the dis- 
cussion on the matter came up, to be sure that Mr. 
Holert had figured on doing the wiring for the 
steam distribution system, and included that in his 
bid, and he told us at that time over the telephone 
that he had. [130] 

Q. Now then, Mr. Rushlight, we will get to the 
boiler house item, the twelve thousand dollars. 

Mr. Rushlight, showing you Defendant’s Exhibit 
8, which is your proposal to Mr. Anderson under 
date of May 9, 1941, you had that before vou 

i) Ves, Sir. 

Q. When you made that offer to Mr. Anderson. 
Will you state to the Court what boilers you in- 
tended to furnish under that offer? 


A. We intended to furnish the boilers required 
under the original plans and specifications. Your 
Honor, when we made this offering. This offering 
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is an exact copy of our proposal which we made 
to My. Anderson on April the 3rd, which was the 
original, and this additional copy was given to him 
only—really to take care of the reduction in price. 

Q. That answers the question. That is, on May 
9th? A. Yes, sie 

Q. And yet, Mr. Rushlight, is it not a fact, 
when you say at that time you intended to furnish 
the three boilers as required under the old speci- 
fications [155] 

A. I said that that proposal, Mr. Peterson, was 


based on furnishing the materials as called for in 
the plans and specifications, 

Q. Mr. Anderson 

Mr. Lycette: Just let him finish. 

Q. Did you finish? A. I am through, yes. 

Q. Mr. Anderson had never been awarded the 
contract from the government on the old boilers, 
had he? 

A. Well, I think he had later. I don’t think he 
bad on that date. I don’t know that. 

@. Was he ever awarded a contract from the 
government on the old boilers? 


A. Well I believe so. If you have got a copy of 
the contract there, I believe it is all based on the 
old plans and specifications. 

Q. Isn’t it a fact, Mr. Rushlight, that three 
days before this, vou and Mr. Anderson went to 
Fort Lewis, on May the 6th—that is three davs 
before you made your proposal and didn't the gov- 
ernment on that date approve—vou had submitted 
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your revised estimate and original estimate under 
date of April 30th, had you not? 

A. Let me see it, I believe that is it. 

Q. Showing you Plaintiff’s Exhibit—what 1s 
that, four? 

A. Yes, Plaintiff’s Exhibit 4. Yes, this is our 
estimate on the revised work. 

@. You made that on April 30th? 

me Yes, sir. 

Q. And you called it—in one column was the 
original figures and then the other one you ealled it 
the revised, and [156] the work was enumerated 
under both of them, was it not? A. Yes, sir. 

@. Then on April—on May the 6th, did you not 
go with Mr. Anderson to Fort Lewis and wasn’t 
that revision approved by the government? 

A. We were at Fort Lewis several times. 

Q. No, just May 6th. 

A. Well I couldn’t say we were there on May 
6th, because I don’t remember. You have a letter 
—will you show me that letter that governs the 
date of the approval. I think that fixes the date. 
I don’t remember these dates. 

Mr. Peterson: That is fair enought, lets get 
that. Mr. Lycette, could you help me a minuate to 
find that letter from Fort Lewis, I think on May 
the 15th. 

Mr. Evenson: It is Exhibit 6. 

Q. All right, referring you to Plaintiff’s Ex- 
hibit 6 from Antonovich, which confirms the ac- 
ceptance of that—— 
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A. Yes, this letter is dated May the 14th and 
has reference to a verbal acceptance made on May 
the 6th. 

Q. With directions to proceed with the work? 

A. I don’t know anything about that verbal ac- 
eeptance on the part of Mr. Antonovich. I do know, 
however, at times Mr. Anderson and I were talk- 
ing to the government about this; that they assured 
us that this change would be made. 

Q. All right, just confine ourselves to May 6th. 
Were you present on May 6th? 

A. Well that I couldn’t—— 

Q. At Fort Lewis, when the revisions were ac- 
cepted and the instructions to proceed was given 
as set forth in that [157] government exhibit or 
plaintiff’s exhibit? 

A. I couldn’t say, Mr. Peterson, because I don’t 
remember. 

Q. Do you know whether you were present or 
not? 

A. I was there several times. Whether I was 
on May 6th or not I couldn’t testify to that. 

Q. I will ask you whether or not Mr. Rush- 
light, you did not call on May the 6th, three days 
before you made your written proposal here, if you 
did not at that time call Mr. Wyatt, C. C. Wyatt 
of Early & Company, from Fort Lewis, over the 
’phone—you know Mr. Wyatt, don’t you? 

A. Yes, sir, uh-huh. 

Q. Did you not call him over the ’phone on May 
the 6th, 1941, and tell him that the government had 
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approved the revisions and that you wanted to 
meet him in Tacoma and place the order for the 
revised boilers with him? 

A. I don’t recall that I do know that, as I rec- 
ollect it, I think the contract there on the boilers 
would fix that date. 

Q. All right, we will fix the date here. Show- 
ing you Government’s Exhibit 17, is that in your 
handwriting ? ae Ves, it 1s: 

@. And what date did you give that order to 
Mr. Early and Mr. Wyatt, and Mr. Early for those 
revised boilers? 

A. Well I don’t know the date, Mr. Peterson. 

Q. All right, will you refer to the contract of 
Mr. Early? 

A. This hasn’t the date on it, this memorandum. 

Q. All right, refer to the letter of Mr. Early 
that he wrote in connection with it, and ask you if 
you can identify it from that. There is two letters, 
one instructions for the contract and one for. the 
placing of the [158] order the same date. 

A. Yes, I believe that is a copy. 

Q. You placed that with Mr. Early then on May 
the 6th, didn’t you? o 

A. I don’t know. ‘This letter is dated May 
the 7th. | 

@. Inclosing that order from you. 

A. Mr. Anderson, as of that date—— 

Q. Then Mr. Rushlight, yon knew on May the 
6th or the 7th, three days before you made that 
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proposal, that the revision had been accepted by 
the government and that the old boilers would not 
be used, didn’t you? 

A. No, I did not know that definitely. I could 
explain this whole situation if you will let me. 

Q. You can explain later. And you placed your 
order with Mr. Early for the revised boilers there, 
did you not? 

A. No, the order was placed by Mr. Anderson. 

Q. Isn’t that in your own handwriting, the 
order? 

A. Yes, that was given to Mr. Anderson, not to 
Mr. Early, is my recollection. 

Q. Will you read that? A. Yes. 

Q. What does it say? 

A. ‘‘You are hereby authorized to place order 
for two Erie City boilers complete with all trim 
and accessories as specified and as per your letter 
of April 29, 1941. Formal order will be signed by 
Eivind Anderson for our account for the sum of 
$16,924.00. Boilers to be delivered and erected for 
above price’’. 

Q. Signed by who? 

A. A. G. Rushlight & Co., and myself as presi- 
dent. [159] 

Q. And you wrote it out in handwriting in the 
Winthrop Hotel, did you not, on Wintrop Hotel 
stationery ? 

A. Yes, as I recollect it, if my recollection is 
correct, it was written out at Mr. Anderson’s 
house. 
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Q. I will ask vou if that was not given to Mr. 
Wyatt in the Winthrop Hotel in Tacoma, Wash- 
ington? 

fe idem recall. it might be sop ir’ Peter- 
son, but I don’t recall whether I gave it to him or 
not, but I wouldn’t have any objection to your 
assuming that way, if that is the case. 

The Court: It is time to adjourn now, and we 
will adjourn until 1:45 this afternoon. 

(Recess. ) 


1:55 o’cloek p.m. 


Cross Examination (1esumed) 
By Mr. Peterson: 

@. I believe, Mr. Rushlight, as we adjourned 
you acknowledged having written Plaintiff’s—or 
Plaintiff’s Exhibit 17. That is this order for these 
two boilers. A. Yes, that is right. 

Q. That is correct, and they are what you would 
eall the revised boilers ? 

A. Well, those are the substitute boilers. 

Q. Well, substitute boilers. 

A. That are called for under the substitute spe- 
cifications. 

Q. They are the ones that were furnished under 
the substitute specifications. Your revised esti- 
mates are one and the [160] same thing, so far as 
these boilers are concerned, are they not? 

A. Well, that estimate is based on the substitute 
specifications. 

Q. So it does not make any difference whether 
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they furnished one or the other, these two boilers 
that you ordered from Early on May 6th or 7th 
were the ones that you required under your re- 
visions of April 30th, are they not? 

A. Yes, they are the boilers that would be re- 
quired under the substitute specifications upon 
which that bid was prepared, you see—— 

Q. I understand, but this estimate, the one that 
was approved at Fort Lewis on May 6, was the 
very estimate of April 30th, was it not? 

A. I don’t believe so. I think from the record 
here—that—— 

Q. So far as the boilers are concerned. 

A. Well so far as the boilers are concerned, I 
think they were the same. There were no changes 
in those substitute specifications carried on clear 
through. There was a different proposal made after 
that by Mr. Anderson. 

Q. All right, we will get back to your letter 
then of May 26th, Government’s Exhibit 12. Down 
in the corner you state—refer to that, and I think 
it says ‘‘change order covering revisions in power 
plant as per our proposal dated April 30th, 1941”. 
Will you look at that, Mr. Rushlight, and ask you 
if that is your revision in Plaintiff’s Exhibit 4. Is 
that the one you referred to in your letter? 

A. That is right—that is true. 

Q. So then this boiler you ordered from Early 
is the boiler [161] under your revisions? 

A. They are the boilers called for in the sub- 
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stitute specifications and also included in the re- 
visions. 

Q. And now then, those boilers that you or- 
dered on the 6th of May were used in this project? 

A. Yes, sir. 

Q. And the work was—this revision work per- 
formed by you was in line with this proposal of 
yours of April 30, 1941? 

A. Well I don’t just understand your question. 

Q. Well the figure you asked for in your com- 
plaint, for $12,118.47, that appears to be the figure 
in your Government’s Exhibit 4, of your letter of 
May 30th, so that is the work that you did, is it? 

A. That is the work we did for which we are 
claiming the extra. 

Q@. And did you do any other work in addition 
to what you had in your revision of April 30th? 

A. What do you mean, did we do any additional 
work? 

Q. Did you do any additional work that you 
are claiming any additional claim from Mr. Ander- 
son, except what you did under this revision work ? 

Mr. Lycette: You mean on the boiler house? 

Mr. Peterson: On the boiler house. 

A. No, that covers the entire work that was 
done on the substitute specification. 

Q. And Mr. Rushlight, on May 9th when you 
came to Mr. Anderson with that proposal, you then 
intended, did you not, and had ordered the re- 
vision boilers, and that was the work to go in on 
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May 9th, when you made this offer [162] to Mr. 
Anderson ? A. Yes, I believe 

Q. Did you? Just answer that question. 

A. ‘he boilers were ordered as of—before that 
date. 

Q. They were ordered that date and were those 
the boilers that you intended to put in when you 
made Mr. Anderson the revised offer on May the 
9th? A. No, sir. 

Q. Huh? A. No, sir, they were not. 

Q. You had ordered boilers? 

ee Rinareis reli: 

Q. That you did not intend to put in? 

A. I would have to explain that. That can’t be 


6 


answered by ‘‘yes’’ or ‘‘no”’. 

Q. All right, you will have time to explain. 

The Court: Let him explain, My. Peterson, now. 

A. Your Honor, that proposal we made to Mr. 
Anderson on May 9th, that is when we cut our price 
from three hundred thousand to two ninety-three as 
testified to yesterday, that was based on the orig- 
inal plans and specifications, because Mr. Anderson 
did not have an order yet for this revised power 
plant, and he had not as yet given us an order for 
this revised power plant. However, we had been 
told by the constructing quartermaster’s office that 
they wanted this power plant as provided by the 
substitute specifications and that in their minds it 
was sure to be accepted—they were going to accept 
it, but it had of course, to be approved by Wash- 
ington. Now the reason these boilers were [163] 
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ordered in that sequence was that these boilers 
were awfull hard to get. They are a high pressure 
type boiler, and at that time material of all kinds 
were difficult to get due to the preparedness pro- 
eram, so we agreed with Mr. Anderson that we 
would gamble on the government’s accepting his 
proposal for the revised power plant under those 
substitute specifications and purchase these boilers 
in order to assure delivery of them in the ninety 
days time, and inasmuch as there was a consider- 
able requirement for that type of boiler at the 
time, why, I agreed to Iet it go that way—to be 
ordered at that time, and took the responsibility 
that if we did not get this change order covering 
this revised power plant, why then I would dispose 
of the boilers elsewhere, because we were bidding 
on considerable other work of the same kind that 
required the same kind of boiler, and we put in 
during that period a lot of the same kind of boilers. 
Now as I recall the situation at that time the 
boiler representative, Mr. Wvatt, representing the 
Erie City Boiler Company, told us they had these 
two boilers on hand and could make immediate 
shipment. They couldn’t hold them unless they 
had an order, and we did not know—M>. Anderson 
cowd not tell us when the government would accept 
this change, so we just gambled and bought the 
boilers in order to protect ourselves in the event 
the change order came through, which we were as- 
sured by the constructing quartermaster it would, 
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so we could do the job in ninety days. If those 
boilers had been sold and we had to wait for boilers 
to be made, it would take more than ninety days 
to make the boilers. [164] 

Now those boilers of course, were brought by Mr. 
Anderson and I agreed with Mi. Anderson that he 
could deduct the value of those boilers from our 
contract price if, of course, the change order came 
through from the government providing for the 
installation. 

Q. They were ordered by you in writing, weren't 
they? 

A. The contract was—the actual order was 
signed for the boilers by Mr. Anderson. That 
memorandum I have in writing there—— 

Q. Isn’t that the order that you gave to Mr. 
Wyatt for those boilers in the first instance? 

A. That is a memorandum and then Mr. Fivind 
Anderson—the record is clear there, bought the 
boilers under an understanding with me if this 
change was approved, to be deductible from the 
amount of our total contract for the changes. 

@. The report made in those letters by Mr. 
Wyatt is correct, is it not? A. What report? 

@. When he sends that order to Mr. Anderson 
and tells him that you had ordered them and that 
he was—Anderson was to sign the contract? 

A. Yes, I think that is correct. That was the 
understanding that we had. 

Q. Now then, Mr. Rushlight, on May 9th, did 
you have any other agreement with Mr. Anderson 
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—any other written agreement covering the re- 
vision ? 

A. On May 9th did I have any other written 
agreement ? 

Q. Yes. He never agreed to pay you any price 
for the revision, did he? [165] 

A. He did if he got the change order, yes. 

Q. Well have you got any writing to that effect? 

A. As of that date I haven’t any writing of any 
effect from Mr. Anderson. 

Q. All right, when you ordered those boilers you 
had no written order from Mr. Anderson for the 
revision, had you? 

A. I hadn’t anything in writing from Mr. An- 
derson for anything. I thought I had a contract 
with Mr. Anderson for three hundred thousand 
dollars. 

@. On May 9th when you made him this other 
proposal, did you make him any proposal for the 
revision ? 

A. His proposal for the revisions? If you will 
give it to me there, I will give you the date. 

@. Iam talking about May 9th. 

A. I want to check the date so I can answer 
you properly. I don’t want to get confused on 
these dates. 

Q. On May 9th, when you made the proposal 
for the two hundred and ninety-three thonsand dol- 
lars did you at that time make Mr. Anderson any 
written proposal on it? 

A. No, this is not what I want. 
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Q. Iam asking vou the question. 

A. Well I want the copy of it. 

Q. I am talking about this date, on this date 
did you make Anderson any written proposal for 
the revision ? 

A. Well, if you will give me a copy of the writ- 
ten proposal I will see what date it has on it and 
then I can tell whether it is before or after this 
date. I ean’t keep these dates in my mind. 

Yes, our proposal for these revisions was made 
[166] prior to the date of this letter. It is dated 
April the 30th, to Mr. Anderson. 

Q. And did you renew them on May 9th? 

A. No, sir. 

@. You did not. 

A. Our proposal of May 9th—— 

Q. Did Mr. Anderson ever agree to pay you the 
$12,000.00 ? 

A. He never gave us a contract for that amount. 
I think the record will show that we have asked 
him to a number of times. 

@. You asked him to, but I am asking you, did 
Mr. Anderson ever agree to pay you $12,000.00 for 
the revisions? 

A. Yes, sit, orally he did. 

@. Orally he did? A. Yes, sir. 

Q. Mr. Rushhight, showing you Defendant’s Ex- 
hibit 38 which purports to be a letter from you to 
Mr. Anderson—two letters in fact. bearing date 
July 21st, 1941, I will ask von if vou sent those 
letters to Mr. Anderson ? A. Yes, sir. 
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Q. And at that time vou were asking him for— 
to, in July, you were asking him to accept the price 
on the revisions? 

A. Yes, we were asking him to give us a written 
order for them. 

@. And he never did so, did he? 

A. He ignored it. He never declined or never 
agreed to. He just simply ignored them. 

The Court: It will be admitted in evidence. 

(Whereupon letter referred to was received 
in evidence and marked Defendant’s Exhibit 
No. A-3.) [167] 


DEFENDANT’S EXHIBIT No. A-3 


[ Letterhead ] 
A. G. Rushlight & Co. 
407 S. E. Morrison St., 
Portland, Oregon 
July 2, 1941 
Mr. Eivind Anderson 
O17 N. Eye Street 
Tacoma, Wn. 
Proposed Changes in Power Plant 
400 Bed Hospital Group 
Fort Lewis, Wn. 


Dear Sir: 

We propose to make the necessary revisions in 
the Power Plant for the 400 Bed Hospital Group, 
located at Fort Lewis, in accordance with revised 
drawings and specifications submitted by the Con- 
structing Quartermaster, for the sum of $12,118.47 
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—this amount does not include concrete work for 
boiler foundations and air tunnels under boilers. 
For your information, we have estimated the con- 
crete work required for boiler foundations and 
stoker installation to be approximately $1800.00 for 
In accordance with the request of 
Mr. Drummond we are submitting below a detailed 
breakdown, showing in detail how the amount of 


the two boilers. 


our proposal has been derived at: 


TE @ NGS kese eee eee eee 


Soot Blowers 
Stokers 


Tule: Cleomense: 22. 
Feed Water Regulators..... 


Boiler Feed Pumps 
Clock 
Feed Water Heater and 

Surge Tank 


Exhaust Head 722.222. 
Back Pressure Valve ........... 
Wratt Ganees see eee 
Stop and Cheek Valves....... 
Pressure Reducing Valve.... 


Fittings, Pipe, Hangers 


Valves and Traps..........--- 


Labor 
Liability Insurance: 
Social Security, Unem- 


mlovment, etc; 2... 
peme OVCKING <....02e es oes 


Breeching 


Original 
Estimate 


_.$15,830.00 


1,180.00 
75.00 


2,800.00 
27.00 
161.00 
365.00 
342.00 
41.00 


3,600.00 
4,200.00 


420.00 
2.$00.00 
1,200.00 


$45,386.00 


Revised 
Estimate 


$23,946.00 
1,570.00 
14,000.00 
180.00 
270.00 
1,230.00 
75.00 


2,800.00 
27.00 
161.00 
243.80 
360.00 
41.00 


3,600.00 
4,200.00 
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INC UMIDIITOTONGG .22c.c...c2ce-seeeessteseeececces=s:---s $10,537.80 
Plus 15% overhead and profit.............. 1,580.67 
mAmount of this Proposal... $12,118.47 


Yours very truly, 
A. G. RUSHLIGHT & CO. 
By W. A. RUSHLIGHT, Pres. 
WAR:FP 


The amount of this proposal is hereby accepted 
and the amount of your sub-contract is hereby in- 
creased accordingly. 

SE c's he 


[ Letterhead ] 
A. G. Rushlight & Co. 
407 S. E. Morrison St., 
Portland, Oregon 
July 2, 1941 

Mr. Eivind Anderson 
a17 N. I Street 
Tacoma, Wn. 


Fort Lewis 400 Bed Hospital Project and 
36 Miscellaneous Bldg. 
Fort Lewis Specification—32 


Dear Mr. Anderson: 

In checking our records we find we have nothing 
in our records showing your acceptance of the 
amount of the change in our sub-contract involv- 
ing the changes in Power Plant. We are enclosing 
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a new copy of our proposal, which please okay and 
return to us. 
Yours very truly, 
A. G. RUSHLIGHT & CO. 
By W. A. RUSHLIGHT, Pres. 
WAR:FP 


[Endorsed]: Filed Apr. 7, 1944. 


@. Mr. Rushlight, showing you government’s— 
ov plaintiff’s exhibit 


Mr. Peterson: Let the record show if I ever use 
the word ‘‘government’s”’ that it means the plain- 
tiff’s because it is brought in the name of the gov- 
ernment. 

Q. (Continuing): ——Plaintiff’s Exhibit 8. 

A. Exhibit 8, yes, stv. 

Q@. And when did you prepare that? 

A. This Plaintiff’s Exhibit 8 is a copy of the 
proposed form which was made up by us on April 
3, 1941, originally bidding the job. 

Q. You say it isa copy. Is that the original or 
the copy? 

A. Well, you know this is an original eopy be- 
eause, we can’t get enough copies through a type 
writer. There are several originals and several 
copies. This happens to be the top copy. 

@. You claim you retained the original and sent 
Mr. Anderson the copy? 

A. I don’t claim any such thing as that. I just 
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simply answered your question this happens to be 
an original typewritten copy. I will tell you how 
it happened, you make twelve or fifteen copies of it. 

Q. Do you claim you submitted a written bid to 
Mr. Anderson of it prior to that time? 

A. Yes, he had a copy of this same proposal 
here as of April 3, 1941, calling for the three hun- 
dred thousand dollar price. 

@. And did you hand that to him or did you 
mail that to him? 

A. Well I don’t think I mailed it to him. I 
think I pro- [168] bably handed it to him, accord- 
ing to my recollection. 

Q. That was about April 3rd? 

A. April 3rd or thereabouts. It was prior to 
the time that he bid the job, himself. 

@. And he had not been—the bids had not been 
opened then, had they? 

A. for the general contract, no. 

Q. Did vou make several bids to the various 
bidders on the main contract? 

A. As a recall, there was just a very few of the 
general contractors we gave a bid to. 

Q. How many bids did you give out? 

A. 1 don’t remember. 

Q. ‘To the other contractors? 

A. I don’t remember at this time how many 
contractors we bid at that time. 

Q. Do you know how much price you quoted to 
the contractors ? 
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A. To the other contractors we bid with, we 
probably bid the same price. 

@. Do you know whether you did? 

A. I don’t recall without looking at the record. 
I don’t know whether we have such a record left 
or not. 

Q. Do you have any records of submitting any 
written bids to any other bidders on that Fort 
Lewis job? 

A. I don’t believe we kept any copies of the 
bids we put out to other contractors. I do know 
we submitted bids to other contractors. How many, 
I don’t recall. 

Q. You want it understood you submitted this 
bid to Mr. Anderson prior to the opening of the 
bids? 

A. Yes. We met Mr. Anderson in Tacoma. I 
went over his [169] estimates with him in the 
Winthrop Hotel. 

Q. Before the opening of the bids? 

A. Yes, the best price he had was $314,000.00 
for this work and I agreed with him to do it for 
three hundred thousand. He told me at that time 
if he got the job it would the $300,000.00, based 
on the original plans and specifications. 

Q. Have you any letters from him to that ef- 
fect. ? 

A. No, sir, that was all oral. 

Q. Bids oral too? 

A. In the contracting business a man’s word is 
usually worth a lot. 
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Q. Were the bids oral? 

A. My bid to him on a lot of it was oral, but I 
believe it was consummated by a copy of our bid 
sheet, because I had that along for that purpose. 
Mr. Anderson should have a copy of that in his 
possession. 

Q. Oh, yes, you testified, Mr. Rushlight I be- 
lieve, that Mr. Anderson sent vou a letter re- 
questing a breakdown. A. Yes. 

@. On your sub-contract. A. Yes. 

Q. The sub-contract itself required you by spe- 
cial paragraph, didn’t it, to furnish a breakdown on 
all matters within five days? 

A. Yes, there was a provision in the specifica- 
tions for the submission of a breakdown. 

Q. So you were required to furnish that break- 
down whether Anderson wrote you or not, were 
you not? 

A. No, he has the contract. He has to request 
what he wants. [170] We knew that provision was 
there because that is common practice to furnish a 
breakdown to the government in making payment. 

Q. I say that provision was in the sub-contract 
itself requiring you to furnish the breakdown? 

A. I believe so. It is in the specifications, I 
know that, but I believe it is covered also in the 
contract. I could check the contract and see, if 
you hand it to me. 

Q. Mr. Rushlight, on May 6th, prior to order- 
ing of the boilers—revision boilers from Early, you 
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and Mr. Anderson had discussed the contract price, 
had you not, for the entire job? 

A. On May Gth we still had an oral contract, the 
contract price would be $300,000.00 for the main 
job. 

Q. I will ask you, Mr. Rushlight, whether on 
your way in from Fort Lewis on May 6th, if Mr. 
Anderson did not tell you that now that the con- 
tract has been accepted, we can talk price? 

A. Noy sir: 

@. And he stated to you—and wasn’t it stated 
to you at that time that he had a bid of $286,000.00; 
that if you wanted to handle the whole thing with 
the revisions, he would make it $293,000.00, and 
you could accept it or reject it? 

Mr. Lycette: Just a minute, Your Honor 
please, I am going to object to that on the ground 
that basically, this suit is upon a written form of 
sub-contract. I don’t know whether Your FElonor 
has had a chance to examine it with care or not, 
and I did not before make this point. The written 
form of sub-contract which was signed [171] on 
May 15, 1941 and was prepared by the defendant 
Mr. Anderson in this ease, is specifically limited to 
the original plans and specifications, M 1 to M 15. 
Now those are not the pages, or the page numbers 
that are found that covers the item that counsel 
is now talking about. The ones that we are now 
specifically talking about are from M 1 to M 17. 
There were only 15 pages in the original M. E. 
specifications, and there are 17 in this, or it is vice 
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versa, and are labelled ‘‘substitute’’, and there is 
not a word in this written sub-contract calling for 
Mr. Rushlight to do a thing in regard to any sub- 
stituted specifiactions, nor is there any reference 
in any way to substituteed specifications, or sub- 
stituted or revised plans. It relates solely to the 
first contract that was issued—that is, the large 
specifications, Exhibit 2, and the contract was writ- 
ten and given to Mr. Anderson. Then these others 
are entirely separate. 

Now I am objecting to this question that counsel 
asked as an attempt upon his part to enlarge by 
parole evidence the obligations of the sub-contract 
itself. Now if the testimony is offered for some 
other purpose, my objection will not be well taken, 
but I 

The Court: If I understand your position, Mr. 
Lycette, you are not relying entirely upon the orig- 
inal contract. You are relying insofar as these 
changes are concerned, upon a condition that was 
known to both parties considerably prior to the 
date of the execution of this contract. 

Mr. Lycette: That is right, an entirely separate 
[172] thing. 

The Court: And that involves of necessity some 
explanation for an apparent inconsistency between 
the execution of a contract upon a given date, sub- 
sequent to an understanding bv both parties that 
the original plans be modified. 

Mr. Lycette: Well, partly that. Our contention 
is that the May 15th contract itself covered only 
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the original contract—the performance and the me- 
chanical work under the original contract that Mr. 
Anderson had with the government, and the orig- 
inal specifications; that there was outstanding at 
that time and has been carried clear through, a 
separate proposal which covered a substituted sec- 
tion, and is clearly marked ‘‘substitute’”’, and ran 
right straight through. This is our contention. 

Now that Mr. Anderson, if it was intended to— 
both in fact and legally, Mr. Anderson had intended 
on May 15th when he drew this contract to include 
the additional cost of these boilers that was to be 
brought about by the substituted plans, he would 
have used here not M. E. J, to, or M. E. 1 to M. E. 
15. He would have used M. EH. 1 substituted to 
M. E. 15 substituted. 

The Court: Of course that is an argument that 
may be made upon inferences that might be drawn, 
but it does not foreclose the materiality of testi- 
mony that might be explanatory of why this situa- 
tion arose, and that is the question that counsel is 
now proposing or propounding to the witness here. 

Mr. Lycette: I want my objection though, to 
show I am not letting this testimony go in without 
objection, [173] so far as it may be offered or at- 
tempted to be offered for the purpose of adding to 
or changing this written contract. 

The Court: It will be so understood. Objection 
overruled and exception allowed. 

Q. Mr. Rushhght, on your return from Fort 
Lewis and before you ordered these revised boilers, 
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didn’t Mr. Anderson tell you that he had a bid— 
a written bid from a Portland econcern—I think 
that was Hasdorff, for $286,000.00 and that if you 
wanted to do the work and take in the revisions 
that you could have it for $293,000.00, and that you 
could either accept or reject it? 

Mr. Lycette: May I have the same objection to 
that as the preceding question. 

@. Did he say it? 

A. No, sir, he never did. 

Mr. Lyeette: Pardon, what was the answer? 

The Court: He answered in the negative. 

Q. Didn’t you then tell Mr. Anderson that you 
would order the boilers and get under way at once? 

A. No. 

Q. You did not. I think you testified, Mr. Rush- 
light, that on Plaintiff’s Exhibit 8 you wrote the 
word ‘‘revised’’ in there yourself at the top. That 
is in your handwriting, is it? 

A. Yes, I wrote that at Mr. Anderson’s request. 
I didn’t know when he wanted that in he had a 
motive. I thought he wanted that to show a re- 
vised price. 

Q. But you wrote that in, did you? 

A. Yes, that is my writing. [174] 

Q. You wrote it in on May 9th? 

A. Yes, sir. 

Q. And the two hundred and ninety-three thou- 
sand dollars, that is in your handwriting on this 
same government or Plaintiff’s Exhibit 8? 

A. Yes, sir. 
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Q. And that was written in on the same date? 

A. Yes. 

Q. And A. G. Rushlight & Company, by Rush- 
light,—is that your signature there? 

A. Yes, sir, that is my sugnature. 

Q. As president? A. Yes, sim 

Q. On Plaintiff’s Exhibit 8. M1. Rushhght, I 
think you stated that Mr. Anderson had agreed to 
a three hundred thousand dollar proposal from you ? 

A. Yes, he originally gave us it—he agreed to 
give us the job on the basis of three hundred thou- 
sand dollars. 

OF ie iad A. Yes, sir. 

Q. And that was before any revisions? 

A. The first time was before he even had the 
job. If he received the job it would be our job at 
that price. 

Q. I think you stated that you met him at Spo- 
kane, and you were going to Washington, D.C. 

A. No, I did not state that. I did state that I 
met him in Spokane, but not that I was going to 
Washington, D.C. 

Q. You stated I think he called you at Moscow, 
Idaho? A. Yes, sir. 

Q. Who ealled him, you or Mr. Anderson? [175] 

A. Mr. Anderson called me. 

Q. And do you know how Mr. Anderson learned 
you were at Moscow? A. No, I dom 

Q. Isn’t it a fact, Mr. Rushhight, that you called 
Mr. Anderson, yourself, from Moscow and asked 
him what he was doing about his contract? 
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A. I don’t believe so. 

Q. And that he called you back? 

A. To the best of my recollection he called me 
at Moscow, Idaho. Now, if I had been talking to 
him prior to that I don’t know. 

Q. Didn’t you leave a call to have him call you 
back at Moscow? 

A. I don’t know whether I did or not. I wouldn’t 
say. 

Q. Mr. Rushlight, in these negotiations at Fort 
Lewis you took the initiative, did you not, in get- 
ting all these revisions through and watching the 
definite progress of those contracts—those bids out 
there at Fort Lewis? 

Mr. Lycette: Just a minute. I think that ques- 
tion should be limited as to some time. 

Q. How many trips did you make to Fort Lewis 
prior to May 9 on this contract? 

A. Qh, I haven’t any idea, Mr. Peterson. 

@. You made several trips out there, didn’t 
you? A. Prior to May 9th? 

Q. Yes. 

A. I know I made a lot of trips, but I couldn’t 
say it was prior to May 9th. 

Q. Mr. Anderson did not ask you to make any 
bid, did he, [176] on this job? 

A. On this job? 

Q. Yes. Who initiated the bidding here to Mr. 
Anderson ? 

A. J don’t quite get vour point. 
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Q. Did he call on you for bids, or did you volun- 
teer the work in the first place? 

A. Are you talking about the original bid be- 
fore he received the job? 

Q. Yes. | 

A. Well, I was introduced to Mr. Anderson by 
a representative of the surety company who asked 
me to give him a proposal on this job. 

Q. Who did? 

A. The representative of the surety company. 

@. And when was that? 

A. Oh, that was prior to the opening of bids, 
the exact date I don’t know. 

Q. How long prior? The day of the opening of 
the bids, wasn’t it? 

A. It could have been. I don’t know just ex- 
actly what date it was. 

Q. And then isn’t it a fact Mr. Rushheht, that 
you stayed right here and was keeping after Mr. 
Anderson all the time to do this and do that in con- 
nection with these revisions in the bids? 

A. No, because [ left right after the bids were 
opened at Fort Lewis and went over into Idaho, I 
know that. 

@. After you Ieft Spokane—Mv. Anderson, when 
vou left Spokane for Washington, D.C., you stated 

Mr. lLyeectte: Counsel, there 1s no testimony 
[177] he went to Washington, D. C. 

@. When Mr. Anderson came to Spokane and 
he was going to Wasington, D.C. as I understand 


you he had, on your direct examination, that the 
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understanding was that you were to have the con- 
tract at three hundred thousand dollars and that in 
consideration thereof, you sent Mr. Hall your at- 
torney to Washington on the basis that you were 
to go fifty-fifty on the expenses—on his expenses? 

A. Yes, that is right, Mr. Peterson. 

Q. That was the proposition as 

A. That was the agreement Mr. Anderson and 
T had. | 

Q. And Mr. Hall and—was Mr. Hall present 
then ? 

A. Mr. Hall was present when that agreement 


was made, yes, sir. 

Q. And you know that Mr. Hall now has brought 
suit for attorney’s fees of five thousand dollars, in- 
dependently, hasn’t he? A. Yes. 

@. For making that trip? 

A. Yes, and he is having trouble getting his 
money, too. 

Q. Nothing was said about attorney’s fees at 
that time. You said there was supposed to be a 
contract at that time. Was there to be any attor- 
ney’s fees on the deal? 

A. There was a definite understanding between 
Mr. Anderson and myself concerning Mr. Hall, who 
was to pay him and how he was to be paid. 

Q. And was that in addition to Mr. Anderson 
giving you the contract? 

A. We were to have the contract for three 
hundred thousand dollars. That was the deal be- 
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tween Mr. Anderson and [178] myself. Then we 
further agreed that we would each share Mr. Hall’s 
expenses fifty-fifty. 

Q. And pay him five thousand dollars attorney’s 
fees? 

A. We agreed to pay him one percent of the 
contract. 

Q. A million dollar contract? A. Uh-huh. 

Q. So both of these considerations figured in 
going to Washington, did they? 

A. What do you mean, both? 

Q. It was not just because you were going to 
get the three hundred thousand dollar contract, but 
there was to be an attorney’s fee in addition? 

A. Not so far as we are concerned. We paid our 
part of it to Mr. Hall. We did that, of course; on 
the basis of course, because we thought we had a 
contract for three hundred thousand dollars. 

Myr. Peterson: I think that is all, 41. Rushlight, 
at this time. 

Mr. Lycette: Just a moment. 


Redirect Examination 
3y Mr. Lycette: 

@. Counsel has asked vou about orderme these 
boilers from the Roy T. Karly Company, either in 
your own name or having Mr. Anderson order them 
on May 6th or 7th. At that time—that is the date 
these letters bear—now were those letters in fact 
prior to the time you had to subnit this proposa: 
of May 9th to Mx. Anderson for vour contraet? 
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A. I believe so, because all this transaction with 
Mr. [179] Anderson had all been oral up to that 
particular time. 

Q. Well, did you have any written contract from 
Mr. Anderson, anything in writing from Mr. An- 
derson on May 6th or 7th, when these boilers were 
ordered, indicating that you were to have this con- 
tract at all? 

A. No. All we had was his word for it, the oral 
agreement between the two of us for $300,000.00 
when we bought those boilers. We had no written 
contract at all. 

@. When they were bought on that day you were 
relying on what he told you prior to that? 

A. I was relying on his integrity and his word. 

Q. Now, Mr. Rushlight, will you look at Plain- 
tiff’s Exhibit 7—that is the actual written sub-con- 
tract, and will you tell us whether there is any place 
in that sub-contract, any mention of revised plans 
or of substituted plans? 

A. No, sir, there is not. All of the provisions 
in this contract pertain to the original plans and 
specification, without change, as originally bid on. 

@. Now was it not after the execution of that 
contract that Mr. Anderson told you in writing 
that you were to go ahead on the substituted speci- 
fications ? 

A. Yes, sir, there is a letter there fixing that 
date, Mr. Lyeette. 

Q. I will ask you if Plaintiff’s Exhibit 11, a 
letter dated May 22nd, which Mr. Anderson pro- 
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duced here, if that is not your written instructions 
from Mr. Anderson that the revised plans had been 
accepted and that you would proceed on that basis? 

A. Yes, that is true. [180] 

Q. Mr. Rushlight, would you have signed the 
contract, Plaintiff’s Exhibit 7, the sub-contract, 
showing the price—contract price of $293,000.00 
had Mr. Anderson included therein M. EE. 1 to M. 
E. 15, sub? 

A. No, we would not have, Mr. Lycette. 

Mr. Peterson: Just a minute, objected to. 

The Court: Overruled. 

Mr. Lycette: I think that is all. 

Mr. Peterson: Just one moment. 

The Court: I have a question or two, Mr. Peter- 
son, and then you can follow me. 

Did you participate m any way im figuring the 
original bid Mr. Anderson made to the government? 

A. No, I did not, Your Honor. 

The Court: You did not know Mr. Anderson at 
that time? 

A. I met him as a result of this bid call. 

The Court: But the bid had already been made? 

A. He had his figures all made up with the ex- 
eeption that he changed his plumbing figure after 
I made him the figure. He had—at that time the 
figures he showed me was three hundred and four- 


teen thousand, and he made a deal 
The Court: What [ am trying to eet at, did you 
and Mr. Anderson know each other and discuss the 
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matter of his original bid to the government before 
it was finally submitted ? 

A. Well, only as pertains to the plumbing and 
heating. 

The Court: Well, you knew each other before 
[181] then? 

A. I never met Mr. Anderson prior to the time 
of this job. 

The Court: No, but before he submitted his bid 
to the government? 

A. Well, I never knew him prior to that time. 
I knew him, well you might say, two or three days 
before he actually submitted his on the Job. 

The Court: That is what I mean. 

A. I met him a day or two prior to the time he 
submitted his bid, to give him our proposal on this 
work. 

The Court: That is what I am trying to get at, 
if your proposal became a factor in his bid? 

fee ves, it did, Your Honor. 

The Court: That was how long before he made 
his bid? 

A. Just shortly before he put in his bid. I think 
it was the day before he put in his bid we agreed 
on this price, to the best of my recollection. 

The Court: I assume, and if I am wrong in my 
assumption correct me,—you people, from what you 
have stated, I take this to be a fact, had other sub- 
contracts with principal contractors on govern- 
ment jobs, you would take a sub-contract on the 
plumbing end of it because that was your specialty ? 
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A. That is right. 

The Court: And you kept in touch with the move- 
ment at the time where you knew the government 
was going to call for bids on a project, you inter- 
ested yourself in and ascertaining the nature of the 
project [182] and how far it covered your particu- 
lar field of operations ? 

A. That is night, Your Honor. 

The Court: Then if the specifications were ob- 
tainable, why you got a copy of them and saw what 
sort of figures you might submit to whoever the 
successful bidder on the job was? 

A. Yes, that is the mechanics, the way it works 
in our business. 

The Court: And in this case did you ascertain 
who the bidders were or were going to be? 

A. Yes, sir. 

The Court: And conferred with them, other than 
Anderson, before they submitted thei bids? 

A. Yes, we did. There was quite a number of 
bidders. You see, the second bid on this project 
was the Sound Construction. We didn’t give them 
a proposal on this particular project, but we had 
talked to others. 

The Court: Then when it became evident after 
the bids were opened that some one in authority, 
locally, was going to recommend the Sound Con- 
struction Company who were not the low bidders, 
but for reasons of their own and we are not particu- 
larly interested in that, why of course your firm 


Umted States of America 177 


(Testimony of Willard A. Rushlight.) 
was left out of the possibility of the sub-contract on 
the plumbing ? 

A. That is right, if it had gone to Sound we 
wouldn’t have taken the job. That was the reason 
why we were interested in working with Mr. An- 
derson, in order to secure this busmess, of course, 
on the plumbing and heating. [183] 

The Court: Now up to that time I assume that 
no one knew that the government was going to 
change its mind concerning this power plant. 

A. That is right, Your Honor, we didn’t know 
anything about that at that time. 

The Court: And up to the time that Mr. Hall 
went back to Washington, no one knew that there 
would be a change in the plans. 

A. Not to my knowledge. I never knew it. I 
don’t believe there had been any indication of it up 
to that time. 

The Court: And up to that time, you had, of 
course, not submitted a formal written bid or had 
an acceptance of a formal written bid—that is, up 
to the time the trip was made to Washington. 

A. To Mr. Anderson? 

The Court: Tio Mr. Anderson. 

A. My best recollection is that I gave him a 
copy of this proposal. 

The Court: Is that copy in evidence? 

A. No, there has been no copy of that produced 
in evidence, except the one on which the date is 
changed, the one that we prepared before the bids 
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went in and we changed the date on it and changed 
the price on it—that is of May 9th. 

The Court: That is when you were given consid- 
eration to what has been designated here the re- 
vised -—— 

Mr. Lycette: May I call this to your attention 
and it may help you in asking the question to the 
witness here? That copy, that was produced by 
Mr. [184] Anderson from his files, and introduced 
here, and I wondered if I gave him that, that would 
show him the date and might refresh his 

The Court: It bears the typewritten date of April 
3rd, and scratched out and written in longhand, I 
think you testified, in your writing May 9th. 

A. That is right. 

The Court: And May 9th is about the time you 
did execute the contract for the sub—covering your 
sub-contract on this, which would be subsequent to 


the time the government decided upon a revision. 

A. Well Your Honor, what happened there, Mr. 
Anderson, after we gave him tls, finally agreed 
on this price of two hundred and ninety-three thou- 
sand covering the original contract. On May 10th 
he wrote us a letter accepting this, telling us to go 
ahead, but he did not give us a formal signed con- 
tract until May the 15th. 

The Court: That is dated first in typewriter on 
Apvil the 3rd. Was it held by vou from that time 
until May the 9th? 

A. No, herve is what happened. I wanted to 
explain, this date was prior to the date of the hid 
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opening. This was prepared from which to make 
our bids to general contractors. We prepare those 
in blank and have the girls make a number of copies. 
In the general practice you don’t know how many 
you are going to bid with or who, and contracting 
is a little bit of poker playing. You try to pick the 
right horse in working with the contractor in order 
to get the work, because your work has to be from 
the general contractor. So I [185] had a number 
of extra copies of these, so when we agreed on this 
revised figure with Mr. Anderson on May the 9th, 
why I used the same original form that we had sub- 
mitted the original bid to him on of three hundred 
thousand dollars. Do you understand that? 

The Court: No. 

A. In other words, that was a form that was 
prepared just like the government prepares a form 
which the contractor bids on the job. We prepare 
that form for our use in bidding to the general con- 
tractor. 

The Court: What I am trying to get clear is 
this, is a letter under date of April 8, 1941 before 
it was altered 

A. That is right. 

The Court: And addressed to Mr. Anderson. 

A. That is right, 

The Court: Now was it ever mailed to Mr. An- 
derson, or a similar one ever mailed? 

A. I don’t believe any of those were mailed to 
Mr. Anderson. I may have handed it to him per- 
sonally, myself. 
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went in and we changed the date on it and changed 
the price on it—that is of May 9th. 

The Court: That is when you were given consid- 
eration to what has been designated here the re- 


vised 

Mr. Lycette: May I call this to your attention 
and it may help you in asking the question to the 
witness here? That copy, that was produced by 
Mr. [184] Anderson from his files, and introduced 
here, and I wondered if I gave him that, that would 
show him the date and might refresh his 

The Court: It bears the typewritten date of April 
3rd, and scratched out and written in longhand, I 
think you testified, in your writing May 9th. 

A. That is right. 

The Court: And May 9th is about the time you 
did execute the contract for the sub—covering your 
sub-contract on this, which would be subsequent to 


the time the government decided upon a revision. 

A. Well Your Honor, what happened there, Mr. 
Anderson, after we gave him this, finally agreed 
on this price of two hundred and ninety-three thou- 
sand covering the orginal contract. On May 10th 
he wrote us a letter accepting this, telling us to go 
ahead, but he did not give us a formal signed con- 
tract until May the 15th. 

The Court: That is dated first in typewriter on 
April the 3rd. Was it held by you from that time 
until May the 9th? 

A. No, here is what happened. I wanted to 
explain, this date was prior to the date of the hid 
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opening. This was prepared from which to make 
our bids to general contractors. We prepare those 
in blank and have the girls make a number of copies. 
In the general practice you don’t know how many 
you are going to bid with or who, and contracting 
is a little bit of poker playing. You try to pick the 
right horse in working with the contractor in order 
to get the work, because your work has to be from 
the general contractor. So I [185] had a number 
of extra copies of these, so when we agreed on this 
revised figure with Mr. Anderson on May the 9th, 
why I used the same original form that we had sub- 
mitted the original bid to him on of three hundred 
thousand dollars. Do you understand that? 

The Court: No. 

A. In other words, that was a form that was 
prepared just like the government prepares a form 
which the contractor bids on the job. We prepare 
that form for our use in bidding to the genera] con- 
tractor. 

The Court: What I am trying to get clear is 
this, is a letter under date of April 3, 1941 before 
it was altered—— 

Pee hates rielt. 

The Court: And addressed to Mr. Anderson. 

A. That is right. 

The Court: Now was it ever mailed to Mr. An- 
derson, or a similar one evei mailed ? 

A. I don’t believe any of those were mailed to 
Mr. Anderson. I may have handed it to him per- 
sonally, myself. 
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The Court: When was it handed to him person- 
ally, prior to the revised date it bears, May 9, 1941? 

A. That was given to him on May the 9th, that 
particular copy, and he had a previous copy with 
three hundred thousand dollar price, prior to the 
date of the bidding, which would carry a date April 
the 3rd. 

The Court: Well, that is not in evidence. 

A. No, nobody has produeed a copy of it. It is 
not in evidence. [186] 

The Court: Do you have a copy of it? 

A. No, we don’t keep copies of those because 
they are not in contract form. They are just pro- 
posals. We have a master copy of—those are made 
off of, but we couldn’t keep copies of each individual 
one. 

The Court: Now when did the revision 
date did the revision first come to vour attention? 

A. On this power job, I believe the first date that 
that revision came to your attention was—fixed by 
a letter that the quartermaster wrote asking for this 
revision, Your Honor, and 

The Court: Yes, that is in evidence. 

A. It would like to refer to that date because 
it is awful easy to get confused by these dates 
from memory. They all happened a long time ago. 

The Court: That letter is in evidence. 

Mr. Lycette: That letter is April 26th, from the 
quartermaster. That is correct, is it not? 

The Court: And it was about that date that the 
matter came to your attention ? 


what 
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A. Yes, that letter was written to Mr. Anderson, 
and ! believe he ealled it to our attention shortly 
thereafter. 

The Court: Well then did you go down with Mv. 
Anderson or some representative of your company 
and his company and figure what effect that would 
have upon your sub-contract as shown by the origi- 
nal government specifications ? 

A. Yes, Your Honor, I met Mr. Anderson up 
here in Tacoma and we worked up that revised 
proposition [187] which is in evidence, between the 
two of us of course, for submission to the Court by 
Mr. Anderson. 

The Court: ‘That is, that revisions, if the gov- 
ernment requested, would result in increasing the 
bid price approximately twenty-three thousand 
dollars? 

A. That is right, Your Honor. 

The Court: And did it result in increasing the 
responsibility that vou had under the orally agreed 
sub-contract ? 

A. Yes, it resnited in mcreasing our price 
which had only been orally agreed to wp to that 
time, of $12,118.00. 

The Court: Well, in the final analysis from your 
theory if 1 understand 1¢ right, and vour contention 
is that if the government is paying some twenty- 
three thousand dollars in addition to meet this re- 
vised power house program, and that entire sum 
went to Mr. Anderson, he would profit by just the 
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amount that you contend that your sub-contract 
should be increased ? 

A. Yes, sir, that is right, Your Honor. In other 
words we are entitled to the amount of that proposal 
which bears relation to your increased work, which 
amounted to $12,118.00. 

The Court: There was no offset on this whole 
job that you know of that could be charged against 
this government increase ? 

A. No, sir, that was the flat increase, and that 
matter—that change in that power plant is carried 
along—the reason this thing is confusing, that mat- 
ter was being carried along as a separate deal while 
this [188] original contract still had not been termi- 
nated by Mr. Anderson, you see, only orally and it 
did not come to a conclusion in written form until 
May the 15th. 

The Court: That is between him and _ the 
government ? 

A. Between him and ourselves. You see he had 
—I believe he had a notice to proceed from the 
government prior to that time, but he did not re- 
duce his agreement with ourselves in writing until 
May 15th into a formal contract, although I think 
the day after we gave him that lowered price of two 
hundred and ninety-three thousand dollars, he did 
the next day write us a letter accepting that price 
and telling us to go ahead, and it was not until May 
15th he gave us a formal contract, and T never con- 
cerned myself about this change. This was a sep- 
arate matter running along separately, which the 
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government still had to act upon, and inasmuch as 
our proposal to Ma. Anderson did not cover this 
change or refer to it in any manner, and the con- 
tract that he submitted to us for signature did not 
refer to it in this substituted specification and plan, 
we never knew until this lawsuit started that he was 
going to attempt not to pay us that $12,118.00. 

The Court: But there was never a formal writ- 
ten contract in regard to that twelve thousand 2 

A. No, sir, the only thing in writing is in the 
record here, is where he authorizes upon our writing 
him a letter, to find out if we were to proceed with 
the change, he wrote us a letter and says “‘proceed 
with it”, but not that he would give us so much 
for it. He [189] just says “‘go to work” and that 
letter is in the record. 

The Court: I think that is all. 

Mr. Lycette: In view of the Court’s questions, I 
would like to ask the witness a couple of leading 
questions in chronological order. 


Redirect Examination 
By My. Lycette: 

Q. Myr. Rushlight, the letter from Major Antono- 
vich who was the constructing quartermaster there, 
to Mr. Anderson, was dated April 26, 1941. That 
is the letter which called for a substituted plans’ 
proposal, is that correct? 

A. Yes. Iam not sure of the date, but you have 
the date before vou. 

Q. Well, I am looking at it as I go alone. Now 
immediately after receiving that letter, I will ask 
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you if you and Mr. Anderson did not get together 
to discuss what the cost of making that change 
would be? A. Yes, we did. 

Q. IT will ask you if you did not submit to Mr. 
Anderson on April 30,—that is four days later, a 
written proposal showing him the original cost that 
would come under the original plans and right 
alongside of that the cost that would come by reason 
of the changed plans? A. Yes, we did. 

Q. And I will ask you if Mr. Anderson did not 
with you, on that same date, make up a letter to 
the government setting up the additional cost that 
he had to bear, and adopting your cost of $12,118.00? 

[190] 

A. Yes. 

Q. And attaching a copy of your letter and pro- 
posal directly to his proposal to the United States 
government ? A. Yes, sir, that 1s 11m 

Q. And this letter 

Mr. Lyeette: I would lke to—I think Your 
Honor may not have eaught the significance of it. 
That is Exhibit 4, dated April 30th. 

Q. (Continuing): That letter of Mr. Ander- 
son’s shows your sum, the adopting of vour sum of 


twelve thousand one hundred, by incorporating vour 
letter right to it, does it not? A. Yess 
Q. That is the letter signed by Mr. Anderson ? 
ie Y @S,, Sin. 
Q. And attached to it is a copy of your own 
which you gave to Mr. Anderson, that is correct ? 
A. Yes, sir. 
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Mr. Lycette: Your Honor will notice in that one 
of Mr. Anderson he gives a number of breakdowns 
of his own, and then there is one lump sum that he 
uses of Mav. Rushlight’s, as per letter attached. 

Q. Then following that on May 9th, vou gave 
him this proposal which related only to the original 
specifications, did you not? Avaeeres Sit: 

Mr. Peterson: Just a moment, I move to strike, 
Your Honor. It is a repetition of that 
Mr. Lycette: It speaks for itself. 

Q. On May 10th Mr. Anderson accepted vour 
letter of May 9th, [191] did he not, by Plaintiffs’ 
Exhibit 9? 

A. Yes, that is right, Mr. Lycette. 

@. Now, was there anything in the letter of— 
My. Anderson’s letter of acceptance dated May 
10th referring to any revised plans or substituted 
plans, or revised or changed specifications ? 

A. No, sir. I read this letter yesterday. There 
is nothing in there referring to the revisions. That 
was an entirely separate matter. 

Q. Then, your contract then followed on May 
15th, your actual sub-contract ? sage eS, S11, 

Q. Then, just to get it straight now, it was fol- 
lowing that a few davs later that Mr. Anderson 
gave you a written letter telling you—-I am trying 
to find it, just a second, I think I may have handed 
it up there, I think the one of May 22nd. 

The Court: No, I have not got it here. 

Q. Yes, on May 21st you asked Mr.—by Exhibit 
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10, you asked Mr. Anderson if he had received his 
formal approval of the revised power plant with 
the substituted provisions, did you not? 

A. Yes, sir. 

Q. Then on the 22nd he sent you Exhibit 11 
which tells you he has the formal approval of that 
power plant and that you were to proceed under 
the revised plans so far as the power plant is con- 
cerned. That is correct, is it not? 

A. Yes, sir. 

Q. Then following that he requested you to give 
him a break- [192] down of your costs on your 
plumbing and heating, is that correct? 

Al esis sine 

Q. And on May 26th, that is four days after he 
told you to do that, you furnished to him Plaintiff’s 
Exhibit 12 which he produced here, which gave the 
breakdown and contained all your figures, and 
ended up ‘‘and change order covering the revisions 
in power plant as per our proposal dated April 30, 
1941 ?”’ A. Yes, sir. 

Q. And I think you testified, and he did, both, 
that he never objected or protested or mentioned 
that sum after that? 

A. That is right, he never protested that. 

The Court: I think that is right. 

Mr. Lycette: There is just one question. I 
think Your Honor had it straight, but in asking the 
witness you may have misunderstood. I will try 
and straighten it out. 
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Q. Is it not the practice, Mr. Rushlight, not 
only in the plumbing and heating but in all gen- 
eral contracts where the government or anyone else 
invites a bid from a general contractor that the sub- 
contractors furnish a proposal to the bidders be- 
fore they ever bid, so that they can use it, like the 
heating and plumbing trade or electrical trade, so 
they can use that figure in making up their gen- 
eral estimate? 

Mr. Peterson: I object to that, if Your Honor 
please. Each contractor can use his own method 
in making up estimates. He may get one con- 
tractor [193] 

The Court: I do not think that is so material. 

Mr. Lycette: 1 wanted to show it came before 


the bids were opened. 

The Court: He stated that in answer to the 
Court’s direct questions. 

Mr. Lycette: That is all. 


Recross Examination 
By Mr. Peterson: 

Q. Mr. Rushlight, you have referred to these 
sub M. E’s as though it should be a part of the 
proposal or of Mr. Anderson’s acceptance of the 
contract. Your revisions—your boiler revisions 
does not cover everything in the sub M. E’s speci- 
fications, does it? They are not one and the same 
thing, are they? 

A. I think you are wrong, Mr. Peterson. I did 
not state that this sub-specification should be coy- 
ered in the original proposal. The original con- 
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tract and proposal is right the way it stands. It 
was an attempt between Mr. Anderson and I at 
the time 

Q. You say that you did your work under these 
sub M. E’s, and the sub M. E’s should be substi- 
tuted for the M. E. in your sub-contract. Is that 
the contention I understand ? 

A. That is right. 

Q. All right. 

A. Those sub-specifications are the ones on 


which we built the changed power plant. 

Q. That does not mean that you were to do all 
the work that is set forth in the sub M. E’s does 
it? [194] A. Yes; sir. 

Q. All right, will vou refer to Section M. E. 13? 
The contractor was to put in the foundations for 
the boiler house. Were you required to do that by 
vour revisions ? 

A. Yes, with the exception that we, in our pro- 
posal to Mr. Anderson, we excepted that. That is 
a matter of record here in the court room. 

Q. Let's find out whether they are. 

A. In other words, we have no facilities for 
pouring concrete, and Mr. Anderson agreed with me 
to do that part of the work. 

@. In other words, when they came to making 
up these revisions, they had gone to Fort Lewis and 
from these M. E. subs or from the drawings that 
the government furnished—whatever they did, they 
agreed on the exact specific items set forth in this 
letter of May—of April 30th. 
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Mr. Lycette: I want to object to that question 
as too indefinite. 

Q. At the Fort Lewis, the government agreed 
exactly to the situation as it was submitted on April 
30th, did they not? 

A. Well, I don’t know how to answer that. 

@. All right, there is your estimate there, the 
Government’s Tixhibit 4. 

Mr. Lyeette: I don’t think the question is in- 
telligent. 

@. Look at Government’s Exhibit 4 and I will 
ask you if that isn’t exactly as the revisions were, 
as the government accepted them on May the 6th, 
according to the letter here. [195] 

A. I don’t know. All I can testify to is this, is 
our proposal to Mr. Anderson. 

Q. You have got your letter in evidence here, 
this letter confirming verbal acceptance of the pro- 
posal made on May 6th, 1941, at which time you 
were authorized to proceed with the work in ac- 
cordance with the revised drawings mentioned in 
your proposal, and there is the Exhibit 5 of May 
6th, and there is the government’s acceptance of 
May 6th. Now that is exactly as it is contained in 
your letter of May 30th, isn’t it? 

A. No, I think you are twisted here, Mr. Peter- 
son, because this proposal we made was April 30th, 
and this proposal Mr. Anderson made at this time 
was dated April 30th. I don’t know anything about 
Mr. Anderson’s proposal of May 6th. 
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Q. Read it there, isn’t it the same? 

A. No, it can’t be the same. There must be an- 
other letter missing. 

Q. No, the government refers to the proposal 
of May 6th. You have it there. 

A. Oh, yes, I have too, I beg your pardon. 

Q. That is the one the government referred to 
in accepting it, isn’t it? 

A. Yes, but this isn’t the—exactly the same as 
Mr. Anderson and I made up. 

Q. Isn’t that the work that you did? 

A. Well this includes the work he did. 

Q. Doesn’t that include the work that you did, 
the one that the government accepted on May the 
6th? Is that the one? Is that the work that you 
did? [196] 

A. Yes, sir, and Mr. Anderson’s proposal here 
of May the 6th, he states here that he is quoting on 
pages M. E. 1 sub to page M. E. 15, inclusive, too. 
He must have known. 

Q. I am talking about the items that are speci- 
fically set forth in there, and that is what the gov- 
ernment accepted on May 6th? 

A. That is what the government accepted on 
May 6th. 

Q. And it directs on that date to proceed with 
the work as set forth in that letter from the gov- 
ernment? 

The Court: Mr. Peterson, as I understand the 
situation, this modification included items and labor 
and things that went beyond anything that could 


United States of America 191 


(Testimony of Willard A. Rushlight.) 

be chargeable to the sub-contract because it was for 
a sum of some twenty-three or twenty-four thous- 
and dollars. 

Mr. Peterson: Yes, there are many items in 
there. That is what I am trying to get at. This 
revision is cut out of that other, and the agreement 
with the government is embraced right in the word 
‘‘revision”’ that they have there. [197] 


CARL C. HALL, 


produced as a witness on behalf of the Plaintiff, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Lycette: 
Your name is Carl C. Hall? 
Yes, sit. 
Mr. Hall, where do you reside? 
Portland, Oregon. 
What is your profession, Mr. Hall? 
T am an attorney. 
How long have you practiced in Portland? 
[198] 
Since 1910. 
And have you engaged in general practice 
during all that time? A. I have. 
Q. And you are acquainted with Mr. Rushlight 
and his company ? A. Yes, sir. 


OF OFPOPO Le 
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Q. In the past four or five years or so have you 
been secretary of that company ? 

A. I have longer than that, I think. 

Q. And acting as secretary do you take an ac- 
tive part, or is that an honorary part? 

A. I have one share of stock and I just act as 
a director, is all. 

Q. I will ask you if in April, 1941, you made 
a trip to Washington, D. C. with Mr. Anderson 
—KEivind Anderson, the defendant in this case? 

A. I did. 

Q. Now without—— 

The Court: Fix the date and time. 

Q. Can you tell us just exactly when you went, 
Mr. 

A. I believe it was around the 12th. 

Q. Of April? 

A. Of April. Very close to that, anyway, 
within a day or so. 

@. Where did you meet Mr. Anderson? 

A. Spokane, at the airport. 

@. At Spokane, where you met him. Who else 
was there if anyone? A. Myr. Rushlight. 

Q. Was that the first time you had met Mr. 
Anderson? [199] 

A. It was. 

Q. Now how did you happen to come to Spo- 
kane from Portland? 

A. Through a telephone call from Mr. Rush- 
light who was then I believe, in Idaho, some place. 

Q. Now prior to leaving Spokane—or Port- 


Umted States of America 193 


(Testimony of Carl C. Hall.) 

land, prior to leaving Portland did you make any 
telephone calls in connection with the matter on 
which you went to Washington, D. C.? 


A. JI did. 

Q. To whom did you call? 

A. United States Senator Rufus E. Holman. 

@. Where was he? 

A. In Washington, D. C., in the Senate Build- 
ing. 

@. What was the purpose of the call? 


Mr. Peterson: I object, if Your Honor, please. 
I object as being wholly irrelevant, incompetent 
and immaterial. I don’t quite understand—— 

The Court: Objection will be overruled. 

Mr. Peterson: All right, Your Honor. 

The Witness: Now if you will repeat the ques- 
tion. 

Q. I say, what was the purpose of the call? 

A. I had been requested by Mr. Rushlight to go 
to Washington on this job, telling me that they had 
an underground—he had an underground infor- 
mation 

Mr. Peterson: I object to that. 

The Court: I will sustain the objection. 

A. All right, to ask Senator Holman to find 
out if this job had been let, this job in question— 
this contract. 

Q. Had been let to whom? [200] 

A. Well, to somebody besides Anderson. 

Q. And did you ask him to do anything while 
you were waiting ? A. I did. 
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Q. What did you ask him? 

A. I asked him to find out if it had been let. 

Mr. Peterson: I object to what he did. 

Mr. Lycette: I will show that this was commu- 
nicated to Mr. Anderson and approved by him. 

The Court: Based upon that theory I will let 
him answer. Objection overruled. 

A. If 1 got the question right, the answer 1s 
this: that I asked Mr. Holman to find out whether 
it had been let or not. If it had not been let to 
see if he could get his foot in the door and hold it 
up—the letting of it, until I got there and he said 
he would. 

Q. ‘All right, then you went on to Spokane from 
Portland. How did you get there, by train? You 
went by train? 

A. I did not go until after I heard from Senator 
Holman. 

Q. Then you proceeded to Spokane by train, did 
‘you? A. Yes. 

@. Arrived there? 

A. I believe I went by train. I beheve I did, 


yes. 
Q. You arrived there early in the morning? 
A. Yes. 
Q. Did Mr. Anderson arrive the same day? 
A. The same day? 
@. Yes. A. Yes. 
Q. And he eame in by what method? [201] 
A. By airplane, Northwest, I believe. 
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Q. Prior to the time Mr. Anderson arrived did 
you discuss the matter with Mr. Rushlight, without 
saying what your discussion was? 

A. Yes edid. 

Q. Then when Mr. Anderson arrived by plane, 
had you procured a ticket to go on the plane? 

A. Mr. Rushlight procured my ticket for me. 

Q. You went out to the airport and there met 
Mr. Anderson? A. Yes, sir. 

@. How long was the plane there, approxi- 
mately ? 

A. Well, a very few minutes. I couldn’t tell 
you exactly. 

@. Will you tell us—then you were introduced 
to Mr. Anderson ? 

A. I was introduced to Mr. Anderson. 

Q. Will you just tell us briefly what the dis- 
cussion was there, before you left, between your- 
self and Mr. Anderson and Mr. Rushlight? Now 
you can leave out, unless counsel desires it, any 
contractual relation on attorney’s fees as between 
yourself and Mr. Anderson as that is the subject 
matter of another lawsuit, but what pertains to 
this action. 

A. All right. Part of what I said to him was 
that I had the promise of Senator Holman that 
he could hold the matter up till we arrived, and I 
said ‘‘Now Mr. Rushlight has told me that you have 
agreed to give him this contract for three hundred 
thousand dollars,’’ and I will leave out the attor- 
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ney’s fees end of it, because that is immaterial. 
I says, ‘‘is that right?”’ 

Mr. Peterson: Put the whole thing in. [202] 

A. All right, and I said 

Mr. Lycette: Counsel can bring it out. 

A. (Continuing): I said, “Is that right, if you 
get this contract—if you go back to Washington 
and you get the contract, does Mr. Rushlhght get 
the sub-contract on his sub-bid of three hundred 
thousand ?’’ and he said ‘‘Yes, sir, he does. That 
is the agreement.”’ 

Q. Now was there anything said between you 
and Mr. Anderson about what you were to do in 
Washington, what your purpose of going to Wash- 


ington was? 

A. Well, it was to get this contract. That is 
all there was to that. 

Q. Did you tell Mr. Anderson at that time or 
on the trip or at any time that you had been or 
were Senator Holman’s campaign manager? 


A. No, sir, I didnot. 

Q. Were yon ever his campaign manager? 
A No. 

@. And you never told bim any such thing? 
A. No. 

Q. 


Mr. Anderson said here yesterday he did 
not know you were a lawyer until today. Did you 
discuss with him that? Did vou know that? 

A. I discussed with him a fixed fee before I 
got on the plane, and the expenses. 
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@. About how many days did you and Myr. An- 
derson spend together from the time you left Spo- 
kane until he went his way and you went yours? 

A. I think it was approximately two weeks— 
pretty close to it. [203] 

Q. Now after you left Spokane and while you 
were on the plane or after you got to Washington, 
D.C. was there any discussion between you and Mr. 
Anderson as to what he knew, or what was hap- 
pening to his contract? Did he tell you what was 
happening to his bid? A. Yes. 

Q. What did he tell you in that respect? 

A. I don’t know as he told me who told him, 
but he told me that they had received an under- 
ground that the probabilities were it was going to 
some other bidder and not the low bidder and he 
was the low bidder. 

Q. When you got to Wasbikeen who paid 
the—did you stay in the same hotel with Mr. An- 
derson ? 

A. I did, right in the next room. 

Q. Just as a sidelight, the first day or two, why, 
you stayed in a private residence ? 

A. We slept in a—the first night we couldn’t 
get in a hotel and we slept in a dining room out 
in a residence. The lady’s name happened to be 
Mrs. Hall, I remember that very well, she was an 
elderly lady—on two cots. 

Q. Who procured it? 

A. Mr. Anderson made the arrangements for 
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the residence through, I believe, a bureau of the 
Chamber of Commerce. 

Q. When you went to the hotel later, who paid 
the hotel] bills there? 

A. Mr. Anderson paid everything. 

Q. Mr. Anderson denies he had given you any 
expense money. Did he give vou any expense cash 
money ? 

A. He gave me a hundred dollars. 

Q. Now, without going into great detail, during 
the time [204] you were in Washington, D.C., did 
you go from office to office with Mr. Anderson? 

A. We certainly did, from office to office. 

Q. And—— A. Time and again. 

Q. And before you left Washington, D.C., were 
you and Mr, Anderson advised to go, by anyone, 
that the contract would be awarded to Myr. An- 


derson on his low bid? A. Yes, sir. 
Q. Then you left—who left Washington first, 
then? A. Mr. Anderson. 


Q. He went up to— 

A. Well I don’t know where he went. He told 
me he was going to see his son. J believe it was 
up in Boston, or some place up in that direction. 

@. And you came on home? 

A. I came on home. 

Q. Did you leave the same day ov a different 
day ? 

A. Well, I couldn’t tell you unless I looked at 
my records. I beheve I left later in the day. No, 
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he did, but I might have left the next day, I don’t 
know. 

Q. Mr. Anderson testified yesterday that you 
went to Washington on some other or different 
business. Did you have any other or different busi- 
ness in Washington ? 

A. Absolutely none. 

Q. Did you attend to any other business in 
Washington ? 

A. I did not, not a thing. 

@. Now, did you-—— 

A. In fact, I did not want to go. 

Q. Now did you have anything to do further 
with this con- [205] tract until May 9th, the date 
—the time Mr. Rushlight gave him a written pro- 
posal ? 

A. Well, I don’t remember the exact date, but 
I went with Mr. Rushlight to Tacoma and we went 
down to Mr. Anderson’s home. 

Q. Just before you go any further on that, with- 
out repeating the conversation, did Mr. Rushlight 
speak to you regarding this contract with Mr. An- 
derson and request you to come up here and see 
Mr. Anderson with him? 

A. He said this, that 

M1. Peterson: I object to that. 

The Court: I will sustain the objection to the 
conversation. You can answer “‘yes’”’ or ‘‘no’’ to 
the question propounded to vou. 

A. I came up at his request, yes. 
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Q. Where did you see Mr. Anderson? 

A. In his home. 

Q. Does he have a little office there some place? 

A. He had an office in the basement, as I re- 
member. 

Q. I will show you Plaintiff’s Exhibit 8, which 
is a proposal bearing date of May 9 in longhand 
and I will ask you was that proposal subnntted 
to Mr. Anderson at the time vou were there? 

A. Yes, I beheve so. 

Q. Now will you tell us what discussion you 
had or was had by Mr. Rushlhight in your presence 
with Mr. Anderson on May 9, when this proposal 
was delivered to him? 

A. Well, they were discussing it, why he should 
take this contract at less than three hundred thou- 
sand—that was the deal, and ! was made about 
it because I had gone [206] clear east for this thing 
and expected them to keep their agreements, both 
of them, and I said to Anderson, [I said, ‘‘Ander- 
son, you know darn well you agreed on three hun- 
dred thousand’’ and he said ‘‘Yes, I know I did, 
but I am not going to do it.” That was his 
answer to me. 

@. Now im that meeting there on which this 
Plaintiff’s Exhibit 8 was subnutted, was there any 
discussion whatsoever of any substituted or changed 
plans or specifications, as far as you can recall? 

A. No. 

Q. The word ‘revised’? is—vou will find wirit- 
ten on this letter in Mr. Rushlight’s handwriting. 
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Do you know who requested that, or how that got 
on there? Do you recall? 

A. No, sir, I don’t. I don’t remember it being 
discussed. 

Q. You have no recollection of the word ‘‘re- 
vised’’? A. No, I do not. 

Mr. Lycette: I think that is all, you may ex- 
amine, 

The Court: It is a little after time for the 
afternoon intermission, so we will take a recess for 
twelve minutes. 

(Recess. ) 
Cross Examination 
By Mr. Evenson: 

Q. My. Hall, I will hand you Exhibit 8 which 
is the much discussed proposal of May 9. I un- 
derstand you were [207] present in Mr. Andexson’s 
house at the time that was signed ? 

A. I was there once, and it may have heen 
this time and I believe it was. 

Q. Well, you discussed in your direct examina- 
tion some remarks about a three hundred thou- 
sand dollar proposition. 

A. Yes, sir, that is right. 

@. And that is referring to this same contract 
job that appears written into that exhibit as two 
hundred and ninety-three thousand ? 

A. Yes, that was about the first conversation 
we had. 

Q. Well were vou representing either of these 
gentlemen as attorney at that meeting? By gentle- 
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men I am referring to Mr. Rushlight and Mr. An- 
derson. 

A. Well, I don’t know how you would put it. 
I was not representing Mr. Anderson at that time. 
I went there to try and straighten them out and 
eet them to both keep their agreements. 

Q. This writing Exhibit 8 is the result of this 
meeting, whatever they discussed? 

A. I think that is correct. 

Q. You saw the handwriting put in that doeu- 
ment ? A. Did [, at that time? 

Q. Yes, that is, were you there up to the time 
this was finished and actually handed over? 

A. Well, I don’t know. I was in and out and 
so to say I saw this handwriting in here, I would 
no’’, to be honest. 

Q. You don’t know how the word ‘‘revised’’—— 


66 79 


not say ‘‘yes’’ or 


A. I—they finally arrived on a two hundred 
and ninety- [208] three thousand dollar price. 

Q. You did know that? 

A. Yes, sir, after a long discussion. 

Q. In connection with that same matter, look 
at Exhibit 5 and tell me at that time whether you 
had that exhibit before vou, which is the May 6 
letter, of a copy of it, so you were then mformed 
of the contents of that Exnbit 5? 

A. I wouldn’t remember—Il wouldn't know. It 
is just a bunch of figures to me, here. 

Q. Do you recognize that as the actual pro- 
posal that was made to the government, or at least 
it so purports to be? 
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A. I don’t believe I saw it at all. ‘That would 
have to be my testimony. I can’t remember that 
I ever saw that. 

Q. One more question—— 

A. I might have seen it, J want you to under- 
stand that, and couldn’t remember it. 

Q. Would you look at Exhibit 7 and tell me 
whether you reviewed that before it was signed? 

A. Before it was signed? 

Q. Yes, signed. 

A. I don’t believe so. I might explain myself, 
if you will permit. Just at that time there was a 
tremendous lot of these contracts and to be honest 
with you I couldn’t tell you whether I saw that 
before, but my best impression is that I did not. 

Q. You may have? 

A. I might have seen it, but I doubt it very 
much. 

Mr. Evenson: That is all. [209] 


By Mr. Peterson: 

@. Mr. Hall, do you have any letters in writ- 
ing, written by you or by Mr. Rushlight or by 
Mr. Anderson, showing any bid or acceptance of 
a bid for three hundred thousand ? 

m. No; 

Q. What? A. No, sir. 

Q. Do vou have any letters at all, written, em- 
bracing the trip to Washington, or confirming the 
trip? Ae do: not. 

Q. Nothing in writing? 
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A. TI had about five to ten minutes to talk to 
them. That is all I had and I took their word 
Lora ite 

Q. Nothing was written in Washington, D.C. 
or anything at all, concerning any 

A. Not a thing. 

Q. (Continuing): 
hundred thousand dollars. It is all oral? 

A. Pardon, me? 

Q. It is all oral? A. All oral. 

Q. Mr. Hall, when you were at Washington, 


concerning any three 


D.C. did you hear any discussion involving this 
contract—that the contract was being held up be- 
cause they were contemplating boiler revisions im 
Fort Lewis? 

A. No, I don’t think so. There might have 
been some discussion of that but it didn’t sink in. 
T knew whatever it was they were passing the buck. 
They just didn’t want to give us the contract. 
That is, the engineer's. 

Q. Do you know whether there was to be any 
revisions in the [210] boiler? 

A. No, #¥dont. 

Q. You don’t. All right, that is all. 

A. My best memory is that there was nothing 
of that kind discussed, but there might have been. 

The Court: You were asked, Mr. Hall, on Ex- 
hibit 8, I think it was, that was written in pen 
and ink across it ‘‘revised’’, 1f yon knew anything 
about that and I don’t think vou answered. I 
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think another question was propounded before you 
answered. Do you know—is that Exhibit 8? 

iitie Clerk: Yes, it is. 

The Court: At the top of that? 

A. I intended to answer that that I do not. 
I did not know there was anything written there 
‘*vevised.”’ 

The Court: Well was there any discussion there 
as between the two parties here involved, Mr. 
Anderson and Mr. Rushlight, as to a revised speci- 
fication that would place a greater burden upon 
the contractor? 

A. No, sir, it was all a question of a revised 
or substituted price. That is all that was discussed. 
The Court: That was on the sub-contract? 

A. It was on the sub-contract, the difference be- 
tween three hundred thousand, and it was finally 
signed up at two hundred and ninety-three, I 

believe. 

The Court: But no discussion as to the fact that 
the government was going to make some revision 
that would of itself imply an increase in the total! 
contract? A. No discussion. [211] 

Q. You received your payment for the revision 
of this power house in accordance with vour bid, 
did you not? 

A. Yes, I think so. I think that has been 
allowed. [213] 

(Whereupon document referred to was re- 
ceived in evidence and marked Plaintiff's Ex- 
hibit No. 18.) 
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This is a registered letter received 12/29-41. 


PLAINTIFF’S EXHIBIT No. 18 


WAR DEPARTMENT 
Office of the Constructing Quartermaster 
Fort Lewis 
and Vicinity 
Fort Lewis, Washington 
December 20, 1941 


400 Bed Hospital & 36 
Misc. Buildings 
Serial Letter No. 178 
Mr. Eivind Anderson 
D917 North I Street 
Tacoma, Washington 


Subject: Termination of Right to Proceed. 


Dear Sir: 

Due to your refusal and failure to prosecute 
the work in connection with the above-described 
contract, with such diligence as to insure its com- 
pletition within the time specified in the contract, 
or any extension thereof, and due to your failure 
to complete said work within such time, the Goy- 
ernment does hereby terminate your right to pro- 
ceed with the work, effective immediately. 

The Government will take over the work and 
prosecute the same to completion by contract, or 
otherwise, and you and your surety shall be liable 
to the Government for any excess cost occasioned 
the Government thereby, including all delay. 
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This right is exercised by the Government pur- 
suant to Article 9 of your contract. 
Very truly yours, 
EK. P. ANTONOVICH 
EK. P. Antonovich 
Lt. Col., Corps of Engineers 
Constructing Quartermaster 
ee: Continental Casualty Company 


[Endorsed]: Filed Apr. 7, 1944. [216] 


Mr. Lycette: 1 think the plaintiff will rest at 
this time. [217] 


CHARLES CRAWFORD WYATT, 


produced as a witness on behalf of the Defend- 
ants, after being first duly sworn was examined 
and testified as follows: 


Direct Examination 


By Mr. Peterson: 
Q. Your full name, Mr. Wyatt? 
A. Beg pardon? 
Q. Your full name? 
A. Charles Crawford Wyatt. 
Q. How do you spell your last name? 
A. W-y-a-t-t. 
Q. And Mr. Wyatt, in May of 1941, with whom 


were vou emploved? 
A. I was emploved by the Roy 'T’.. Early Com- 
pany. 
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Q. Of what city? 

A. Tacoma, Washington. 

Q. Of Tacoma, and they were engaged in what 
business ? 

A. In general construction, but long with that 
they were official representatives of the Erie City 
Tron Works, manufacturers of boilers. 

Q. And what was your work with that com- 
pany ? 

A. I was personally the sales agent. In other 
words, I had [220] brought the account to the Roy 
T. Early Company because I had been associated 
with Erie for eight or ten years previously. 

Q. And Mr. Wyatt, you know Mr. Eivind An- 
derson here, the defendant? A. Yes, sir. 

Q. And do you know Mr. Rushlight here? 

A. Yes, sir. 

Q. Showing you, Mr. Wyatt, Plaintiff’s Exhibit 
17, I will ask you—that is in three pieces—will 
you explain to the Court what that is? 

A. This first slip of paper is—you want the 
circumstances surrounding it? 

Q. Yes. 

A. Well briefly that is, Mr. Rushlight called 
me on the telephone on the 6th of May. 

Q. Of what year? 

A. Of 1941, and said that he Hae was or had 
been at Fort Lewis and that the alternate, which 
is the revision—you refer to as the revision, had 
been accepted and for me to wire the order into 
the Erie City Iron Works. I told him that T 
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couldn’t wire them in without some sort of a writ- 
ten order, and he told me that if I would come up 
to the Winthrop Hotel that would be taken care 
of. 
At the Winthrop Hotel in Tacoma? 
In Tacoma. 
Did you go up there? 
I went up there. 
All right then, will you tell the Court under 
what circumstances that order was given you? 
[223] 
A. Well i went up to the Winthrop Hotel and 
he simply wrote this piece of paper out, at the 
same time calling Mr. Anderson on the telephone 
saying that I would be out to Mr. Anderson’s house 
for a formal signature on the contract. 
@. And you saw Mr. Rushlight write that out, 
and to whom did he give it to? 


OPoPe 


A. He gave it to me personally. 

Q. And vou were familiar with that orienta 
order out there, were you, Mr. Wyatt? 

A. Very much so. 

Q. You had made several trips to Fort Lewis 
on it? a ess 

Q. And I will ask you if those boilers under 
that order were for the revision or 

A. Yes, they were in the revised specification. 

Q. And then what did you do with that? 

A. I took this slip of paper out to Mr. Ander- 
son and handed it to him and at the same time T 
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took this other letter which became the contract 
out to Mr. Anderson and he signed it. 

@. You went and prepared those between the 
-time Mr. Rushlight gave you the order and then 
brought the contract out to Mr. Anderson ? 

A. Yes, but that is a little bit—it will take a 
minute to explain that I had previously—had writ- 
ten a letter approximately a week before that could 
have been used as a contract, but it couldn’t be 
used now because the previous quotation had con- 
tained the boiler and the brick work, and when 
Mr. Rushlight called me over the telephone [222] 
he stated that he would like to eliminate—he had 
some one else that he would like to do the brick 
work, so that necessitated my writing another let- 
ter, so after Mr. Rushlight called me on the tele- 
phone I went up to the hotel and got this slip of 
paper and came back to the office and had this 
letter typed out. 

Q. And that is the letter the counsel—is the 
second portion of Government’s Exhibit—what is 
that 17, or what is that? 

The Bailiff: Seventeen. 

Q. 17, and Mr. Wyatt, will vou tell the Court 
why the—how the contract came to be made with 
Mr. Anderson ? A. Well, it was simply 

Q. Or Mr. Anderson, and not directly with Mr. 
Rushlight ? 

A. Well primarily I was interested in the boiler 
sale, not the contract. 

Q. Yes? 
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A. And I had the territory for Erie in the 
state of Washington. In other words, I should not 
—I was not allowed to sell boilers in Oregon, but 
I was allowed to sell them in Washington. There- 
fore, I wanted to do business with a Washington 
contractor. 

Q. Did you explain that to Mr. Rushlight? 

A. Yes, sir. 

Q. And he approved that? A. Yes, sir. 

Mr. Peterson: That is all, Mr. Wyatt. 

We offer now, if Your Honor please—has 17 
been admitted? We offer in evidence, if Your Honor 
please, Exhibit—Plaintiff’s Exhibit 17, to which is 
attached a [223] letter of May 7th, 1941, from Roy 
T. Early, and another letter of May 17th—May 7th, 
1941, from Rov 'T’. Early. We offer that in evidence 
as one exhibit. 

Mr. Lycette: I don’t know whether that should 
take your number or my number. I identified it, 
but did not offer it. 

The Court: Ido not think it is material. 

Mr. Peterson: That was admitted in evidence? 

The Court: Yes. 

(Whereupon documents referred to were re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 17). 
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PLAINTIFE’S EXHIBIT Nomis 


You are hereby authorized to place order for 
2 Erie City Boilers complete with all trim and 
accessories as specified and as per your letter of 
Apr. 29, 1941. Formal order will be signed by 
Eivind Anderson for our acct. For the sum of 
16,924.00. 

Boilers to be del. & errected for above price. 

A. G. RUSHLIGHT & CO. 
W. A. RUSHLIGHT, 
Pres. 


Telephone Main 4444 
Roy 'T. Earley Co. 
Engineers— Builders 
Tacoma, Washington 
May 7, 1941 


Mr. Ejivind Anderson 
517 North I Street 
Tacoma, Washington 


Dear Sir: 

The enclosed copies of contract covering the 
purchase of two 420 H. P. Type C, Erie City 
Water Tube Boilers required by specifications for 
400 bed hospital, Ft. Lewis are submitted for your 
signature and formal order as per attached in- 
structions given to us by the A. G. Rushhght Co. 

You will note that the brickwork included in 
our original proposal of April 29th has been omitted 
at the request of Mr. Rushlight. 

It will be appreciated if you will sign and re- 
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turn two copies of the attached contract at your 
earliest convenience. 
Very truly yours, 
ROY T. EARLEY CoO. 
iy €..C, WYATT 
District Sales Agents, 
Erie City Iron Works 
TOW :s 


Telephone Main 4444 
Roy T. Earley Co. 
Engineers—Builders 
Tacoma, Washington 
May 7, 1941 


Mr. Ejivind Anderson 
517 North I Street 
Tacoma, Washington 


Boilers for 400 Bed Hospital 
Fort Lewis, Washington 


Dear Sir: 

Referring to the Government specifications, we 
are pleased to offer 2-420 H. P. Tvpe C, 3 drum 
water tube boilers as shown on the attached marked 
up drawings #69882-D, being our designation 
#£4-C-24 set 10’ from floor to center line of lower 
drum for an Iron Fireman spreader type stoker, 
200% of rating. 

Each boiler will consist of 3-38” Class One fusion 
welded drums, all for 160% design pressure, ’” 
integral steam header with 8” steam outlet at one 
end, 214” O.D. seamless steel tubes .105” in thick- 
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ness, or a total of 552 tubes per boiler. Each boiler 
will be provided with the necessary access, obser- 
vation, and explosion doors. The drums will be 
fitted with 12’x16” manhole plates in both heads 
and have internal continuous blow-down pipes and 
valves and including a vent value but no outside 
piping. Baffle would be as shown consisting of 
drainable type monolithic construction with tile 
and steel plate and any required castings, etc., for 
baffle system. 

Steelwork will be complete to support the boilers 
entirely independent of brickwork for a setting 
height of 10’ from floor to center line of lower drum 
including roof cover plate, damper box with damper 
on voller bearings, wall binders, rear soot hoppers 
with gates but no piping and the double rear steel 
panel construction including the insulation which 
will be installed at the factory. 

Steam trim is included per boiler as follows: 

1-#5 Reliance high and low alarm water 
column 

1-PBH vertical water gauge 

1-814.” Asheroft #1010 steam gauge, iron case 
with brass rim 

3-PBH gauge cocks with chains 

1-214” Yarway cast steel blowoff unit 

necessary safety values, being Consolidated 
#1411 

1-2” Lunkenheimer feed valve #410 

1-2” a check valve #625 
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necessary piping for water column and steam 
gauge. 
Piping for the blowoff from the drum to the 
outside of the setting as usually furnished. 


We have not included any front plate for the 
boiler as we understand that this will be furnished 
by the stoker manufacturer. 

We have not included any special tools such as 
tube expanders or tube cleaners. 

the priee of the two boilers as described above 


Government 
and in accordance with the/specifications, com- 


pletely delivered and erected on foundations to be 
furnished by the purchaser is $16,924.00, 

We have not included any boiler efficiency ov 
acceptance tests in our price but have two qualified 
mechanical engineers in this office who will devote 
any necessary time to cooperate on tests, and be 
present to help conduct and operate the equipment 
during such tests. There will be no extra charge for 
this service. 

Shipment on these boilers will be made from the 
factory five weeks from the date of this order and 
receipt of final details. 

Terms of Payment: Ag received by purchaser 
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on monthly Government estimates. Final payment 
30 days after installation is complete. 
Very truly yours, 
ROY T. EARLEY CoO. 
By €, CAAT 
C. C. Wyatt 
District Sales Agents 
Erie City Iron Works 
Accepted by: 
EIVIND ANDERSON 


Received check June 16th, 1942 final payment. 
ROY T. EARLEY CoO. 
By C. C. WYATT 


June 16, 1942. 
[Endorsed]: Filed Apr. 7, 1944. 


Cross Examination 
By Mr. Lycette: 

Q. Mr. Wyatt, you had discussed with Mr. Rush- 
light the matter of these boilers considerably prior 
to this letter of May 6th, had you not? 

A. Yes, sir, that is true, about a week or so 
I should think. 

Q. Mr. Rushlight approached you after they 
knew that there was going to be—that there was 
a call for a revised proposal on the boiler house 
and discussed it with vou, what he could get the 
boilers for to fill that, did he not? 
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A. I believe that is correct. I think he originally 
called me to ask for a price. 

Q. And that would be about—would that be 
about April 30th that he had that discussion with 
you, or April 29th? 

A. Well, you see I had been working on this 
job for about a month, and other contractors had 
been calling, and it must have been some time 
within a month. I wouldn’t tie it down to a week 
[224] 

Q. You do recall however, that at least a week 
or so pricr to the date of this leter he had been in 
getting information as to what those boilers would 
cost, for the purpose of submitting a figure on the 
revised proposal, is that correct? 

A. That is correct. 


oF 


@. And by the way, boilers of this type were 
extremely difficult to get at that time, were they 
not? A. That is right. 

Q@. Did you happen to have these boilers in 
stock at that time? 

A. They were partially in stock. They required 
very little fabrication to complete. 

Q. It is true that if a person needed those boil- 
ers at that particular time and did not get those 
that were in stock they would have been held up 
for a long period of time, would they not? 

A. That is right. 

Q. This particular type of boiler was in consid- 
erable demand, too, was 1 not, at that time? 
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A. Yes, the army used a great many of them. 
Mr. Lycette: That is all, thank you. 
Myr. Peterson: That is all, Mr. Wyatt. 
(Witness excused) [225] 


FRANK T. HOLERT, JR., 


produced as a witness on behalf of the Defendants, 
after being first duly sworn, was examined and 
testified as follows: 


Direct Examination [225] 

Q. Now, Mr. Holert, at the time you talked to 
Mr. Rushlight over the ’phone, had vou seen the 
substituted specifications that related to the boiler 
house? A. No specification, no. 

@. You had not seen them? A. No. 

Q. Did you at any time in the course of your 
construction work see the specifications under which 
the boiler house and the boilers were actually built? 

A. Are you talking about plans or specifiea- 
tions ? 

Q. Specifications. 

A. I saw the standard specification on the gen- 
eral contract. I have a copy of those. 

Q. You had a copy of those? 

A. That is right. 

Q. Did you ever get a copy of the substituted 
specifications for the boiler house? 

A. I did not get a copy of them, no. 

@. Did you see a copy of them? 

A. I think I read them, yes. [260] 
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Q. Do you recall when you read them ? 

me. No, Pdem. ; 

Q. I will hand you Plaintiff’s Exhibit 15, and 
I will ask you to look at that exhibit and see if 
that is the set of substituted specifications which 
vou say you saw or looked at? 

A. Yes, I think this is it. I am sure it is. 

@. There isn’t any question in your mind but 
what there were put out substitute specifications 
for the boiler house? 

A. Oh, no, I read them. As I say, it was not in 
my contract so I didn’t get them. 

Q. Do you know where you saw them—who 
furnished them to you? 

A. Mr. Anderson. 

Q. Mr. Anderson furnished them to you. Did 
he tell you what they were when he furnished 


them to you? A. Yes. 
Q. Is there any question about that in your 
mind at all? A. No. [261] 


eS 


ARTHUR ANDERSON 


produced as a witness on behalf of the Defendants, 
after being first duly sworn was examined and 
testified as follows: 


Direct Examination 
By Mr. Peterson: 
Q. Your full name? 
A. Arthur R. Anderson. 
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Q. And Mr. Anderson, where do you reside? 

A. I reside in Riverton, New Jersey. 

@. And where is that with reference to Phila- 
delphia ? 

A. It is right across the river from Philadel- 
phia. 

Q. Mr. Anderson, what is your work? 

A. I am head of the technical department of 
the Cramp Shipbuilding Company. 

Q. Your profession is what? 

A. IT am an engineer. 

@. You are an engineer, and you are the son 
of Kivind Anderson here? A. I ame 

Q. And I will ask you whether or not you have 
been with your father on several of these construc- 
tion jobs? A. I have. 

Q. Mr. Anderson, you were called to this job 
by your father. Where were vou working at the 
time? 

A. I was stationed in Boston, and working en 
the staff at the Massachusetts Institnie of Peen- 
nology. 

Q. By the way, you are a graduate also of that 


institution, are you? A. That is correct. 
@. And when did you come to Tacoma, then? 
[278] 


A. I came to Tacoma in 1941. I believe I arrived 
on the 2nd of May. 

Q. AN right. I will ask you, Mr. Anderson, 
whether you were present at your father’s house 
on May 9th when Mr. Hall and Mr. Rushlight 
appeared ? A. I was. 
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Q. Showing you Plaintiff’s Exhibit 8, 1 will 
ask you—which is the proposal of May 9th for 
the doing of this job—! will ask you when you 
first saw that? 

A. Mr. Rushlight brought this to the house 
some time after dinner of the evening of 

Q. To whose house? 

A. To my father’s house. 

Q. Who was present? 

A. Mr. Rushlight and Mr. Hall, my father and 
myself. 

Q. And what writing was on that letter when 
Mr. Rushlight presented it? 

A. When Mr. Rushlight presented it, it was 
written in the sum of the proposal, $293,000.00 and 
up in the upper right hand corner was written 


‘*revised’’. 

Q. All right. All right, now, then, did he add 
anything to that when he came, and if so, what? 

A. Yes, sir, I noticed that the date was April 
the 3rd, and being as it was May the 9th, I ques- 
tioned why that was dated back and he said that 
it was an old form that he had, but he had written 
in ‘‘revised’’, which brought it up-to-date. 

Q. All right, what was said about changing it 
to May 9th? 

A. Well we insisted it be brought up to date 
and he then wrote in his longhand writing, May 
the 9th, instead of [279] April 3rd. 

The Court: That is April 30th? 

A. No, April 3rd, Your Honor. 
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@. He wrote in 
A. The correct date, May the 9th. 

Q. Mr. Anderson, I will ask vou whether there 


was any dispute over—at that time. whether there 
was any dispute or argument or any statements 
made concerning the price? 

A. I ean’t recollect any dispute because he 
brought this proposal to the house already written 
in. He had his amount stipulated when he brought 
it to the house. 

@. And 1 will ask you if there was a dispute 
or argument that night? 

A. Well there was some discussion that evening 
regarding the furnishing of a surety bond, and 

Q. I will ask you whether or not vour father 
insisted that he furnish a surety bond? 

A. That was insisted. 

@. What? 

A. He insisted that a surety bond be furnished. 

@. And [I will ask you whether or not there 
was not considerable discussion over that? 

A. Yes, there was. 

Q. And what did Mr. Hall say in that respect? 

A. Mr. Hall argued that it would cost consider- 
able money to buy this bond and he saw no need 
for spending the money for the bond. 

@. And that meeting on that subject extended 
for how long? 

A. Oh, T can’t reeall exactly how long but it 


went on into the evening, and as ! reeall it the 
discussion ended [280] with the assurance that this 
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proposal would be accepted contingent on the furn- 
ishing of a bond. 

@. And what did your father say the next day 
that he would accept the proposal? 

A. He would accept the proposal in writing and 
that a bond would be required. 

Mr. Peterson: That is all. 


Cross Examination 
By Mr. Lyeette: 

Q. Now you say that, Mr. Anderson, that when 
Mr. Rushlight arrived the amount of two ninety 
three was all written in, is that correct? 

A. Yes, sir. 

Q. In this exhibit—what is the number? 

Mr. Peterson: There it is, number 8. 

Mr. Lycette: Exhibit 8. 

@. Then there was no discussion over the amount 
of the contract? 

A. As I recall the amount had been set and it 
was written in, and had been established. 

Q. From the lack of anything being said about 
the amount of the contract and the fact thai it was 
already written in there, you assumed that had been 
determined and agreed upon prior thereto between 
your father and Mr. Rushlight ? 

A. Presumably, yes. 

Q. There wasn’t anything, as I understand, that 
would cause you to believe or feel that evening that 
the amount had not prior thereto been agreed upon. 
Now of course you [281] observed—you testified 


234 Eivind Anderson, et al., vs. 


(Testimony of Arthur Anderson. ) 
that this was dated back on April 3rd, 1941, and 
you say that when you noted that you asked Mr. 
Rushlight why that was there, is that correct? 

A. I questioned it, yes. 

Q. And he told you that this was an old form 
that he had used? Jeo ES 

Q. Did you learn then during the evening or 
otherwise that he had submitted a bid to your 
father under date of April 3rd, 1941? 

A. I don’t recall any bid—any such bid having 
been made. 

Q. Well, of course you were not here in April. 
You did not get here until May, did you? 
Yes. 
That is correct, isn’t it? A. Yes. 
But the subject did not come up? 
‘hat is, no bid in writing was made at that 


POO > 


time. I didn’t see any written bid. 

Q. When you saw this April Three on there, 
"41, didn’t you ask him ‘‘Well, did you submit Dad 
a bid back in April, on Apri] 3rd?”’ 

A. No. The only thing that I questioned was 
that a bid would be brought out at that time—a 
written proposal and have it back dated. It looked 
irregular to me. 

Q. Well, and when it looked irregular vou spoke 
about it? 

A. Then he immediately corrected it. 

Q. Some place in the conversation did it come 
up that on April 3rd, prior to the time your father 
even bid the [282] contract, that Mr. Rushlight 
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had given your father a bid? That did not come 


up at all? A. No. 
Q. Well, when he said it was an old form did 
you pursue that subject any further? A. No. 


Q. Didn’t you wonder at the time why an old 
form would have your father’s name written in on 


it and dated back? A. Yes, I did. 
Q. But the inquiry was dropped as soon as he 
changed it? A. Yes. 


Q. Did you read this bid over that evening while 
you were there with your father? 

A. I believe I glanced through it, IT don’t recall 
in how much detail. 

Q. Did your father look it over while Mr. Rush- 
hight was there? A. I believe he did. 

Q. Did he look it over with considerable care? 

A. I don’t recall that. I presume he did, though. 

Q. Well, now, vou were present of course dur- 
ing this time? A. Yes. 

Q. Well there was a discussion about his accent- 
ing the bid, wasn’t there? 

A. The discussion as I recall was primarily over 
this bond and the cost of it and so on. 

Q. As though all the other details had been 
determined prior thereto? 

poe Diets ie ht. 

Q. During the evening or before the evening 
was over and [283] Mr. Rushlight and Mr. Hall 
left, your father did indicate that he was going to 
accept this and give them a letter the following 
day in writing? 
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A. I believe that is correct. 
The Court: [ think we will take the morning 


recess now. 
(Recess) 


Mr. Lycette: I have no further questions. 

Mr. Peterson: Just one question I wanted to 
asked vou, Mr. Anderson. The term ‘*plans’’ and 
‘drawings’? in the engineering world mean the 
same thing? 

A. Yes, they are used interchangeably. 

Mr. Peterson: That is all. 

(Witness excused) [284] 


EIVIND ANDERSON, 


recalled as a witness on behalf of the Defendants, 
Was examined further and testified as follows: 


Direct Examination 

By Mr. Peterson: 

@. Mr. Anderson, you are the defendant in this 
case? A. I am. 

@. What is your business, Mr. Anderson? 

A. Contracting. 

Q. And how long have you followed the con- 
tracting business ? 

A. Oh, approximately thirty-five vears. 

Q. Thirty-five years in this vicinity? 

A. Yes. 

Q. And that has involved what general type of 
construction ? 
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A. Well, it is building construction, involving 
residence types and commercial types, post offices 
and other government projects like the hospital 
project at Fort Lewis, and similar projects. 

Q. And those—in building on those jobs they 
require estimates, do they, estimating ? 

A. Estimating is involved in making those bids. 

Q. And who does the estimating on your behalf, 
in figuring those jobs ? 

A. Ihave always done my own. 

Q. And you have done that for how many years? 

A. Ever since I started to contract. 

Q. And now then, Mr. Anderson, when were the 
bids on this particular job opened ? 

A. They were opened at Fort Lewis m the office 
of the constructing quartermaster. [285] 

Q. On what date? 

A. Apri 8th, 1941. 

Q. April the 8th, and you had—your bid had 
been put in before, put in on the entire job? 

A. It was put in, I would say, about—it might 
be fifteen minutes before the hour of the opening 
of the bids. I brought it there personally. 

Q@. And Mr. Anderson, who made up the esti- 
mate for your general bid? A. I did. 

@. And counsel asked you—or I think it was 
some statement made here in the testimony as to 
whether or not vou had a plumbing estimate. Did 
you make up a plumbing estimate on your job? 

A. Yes, sir, I had a tentative estimate on the 
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plumbing and heating, and all the work combined 
that comes under those headings of the specifica- 
tions. 

Q. Your bid going into the government is an 
itemized bid, is it? 

A. Yes, it is an itemized bid and it is set up for 
that purpose by the government, if they desire to 
divide the contract and to delete certain units, or 
add more units to it at those fixed prices, that is 
set up in the bid. 

Q. Mr. Anderson, will you tell the Court what 
you estimated the plumbing to be? 

Mr. Lyeette: Object as immaterial. 

Mr. Peterson: It was rumored here, or I think 
stated in the testimony, 1¢ was %300,000.00. 

Mr. Lycette: The question whether he had a bid 
from Mr. Rushlhieht. The testimony of course is 
that he [286] did have a bid from 4iv. Rushlight for 
300,000.00. That is the inquiry. not what he esti- 
mated. 

The Court: J am going to give you an opportun- 
ity to fully cross-examine. Objection will be over- 
ruled. 

©. What was the estimate? 

A. he figure on that was £256,600.00, as I re- 
eal! it. 

Q. Now (then, up to the time of putting in your 
bid on April the 8th, will you tell the Court whether 
you had any negotiations with Mr. Rushlhight, what- 
ever? A. I did not. 
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Q. Had you recetved—— 

Mr. Lycette: Pardon, I did not get the answer. 

Mi. Peterson: ‘*I did not’’ he said. 

@. Had you any oral bid from him? 

a Noy I vdne not. 

Q. Any written bid? 

A. No bid whatsoever from Mr. Rushlight. 

Q. Had you been in communication with him in 
any manner? 

A. Well, I met him in conection with that job 
when I went over to Fort Lewis with my bid. 

Q. That was on April the 8th, but up to that 
time—prior to that time had you had any? 

A. No, I had not. 

Q. When did vou first meet him, then? 

A. He joined us going out to Fort Lewis, in the 
car that I was riding in, driven by the agent for 
the bonding company who came to my house, pricr 
to my closing of my bid, with the bid bond which 
had to be inserted in the bid—in the propesal. 

Q. And Mr. Rushlight was in the car? [287] 

A. Mr. Rushhght joined us as we went to Mort 
Lewis on that trip. The agent of the bonding com- 
pany stopped in town and said that he wanted to 
pick up Mi. Rushlight; that he had asked him to 
ride out there. 

Q. Where did you pick him up? 

A. Outside of the Winthrop Hotel. 

@. A right. Now, then, Mr. Anderson, he ac- 
companied you to Fort Lewis? 

A. Yes, be was riding in the car to Fort Lewis. 
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Q. And I will ask you, Mr. Anderson, whether 
vou had disclosed to anybody, sub-contractors or 
any one else, the amount of your bid at Fort Lewis? 

A. No, I certainly would not do that. 

Q. Is it the custom of the general contractors 
to ever disclose such matters to sub-contractors or 
others ? 

A. Not unless he wants his bid to be known be- 
fore he put it in, and it might be subject to under- 
bidding by some one else. 

Q. All right, then, Mr. Anderson, after the bids 
were opened, what did you do on April 8th? 

A. Well, after the bids were opened there gen- 
erally isn’t much to do on a situation at that time. 
The bids were submitted for consideration of the 
awarding authorities, and of course it is not alto- 
gether a patented affair that the low bidder gets the 
bid. That is, of course, a general custom, but 
naturally those things must be considered by the 
contracting officer and it takes time to analyze the 
various proposals. 

Q. Within what time does it provide for the ac- 
ceptance ? 

A. It gives thirty days to the government to 
determine the [288] acceptance. 

@. Now, Mr. Anderson, when did you leave Mr. 
Rushlight then, on April the 8th? 

A. Well, I think that has been stated. He joined 
us going out to Fort Lewis outside of the Winthrop 
Hotel, up here in town. 
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Q. All right. When did you see Mr. Rushlight 
next 7 

A. The next time 1 saw him, Mr. Rushligit, 
was at the airport at Spokane. 

Q. And what was that? 

A. On my trip to Washington. 

Q. What was the approximate date? 

A. I would say that was on April the 12th. 

Q. All right, had you at that time, Mr. Ander- 
son, encountered any trouble about your not re- 
celving the bid or the contract 2 

A. No, there was no trouble to encounter. I 
did make a trip to Fort Lewis about the second day, 
I think it was, afted this bidding to consult the con- 
structing quartermaster there if he had any infor- 
mation then as to what way he expected the bid to 
be awarded, and he said that he had not, and he 
said that it generally took several days before he 
would be informed from Washington, and of course 
I was anxious to find out Just how he felt and what 
he had recommended and so forth, and who was 20- 
ing to get the bid and asked several questions that 
way and he said 

@. How did you come to meet Mr. Rushlight at 
Spokane? 

A. Prior to the time that I decided to go back 
east, he called me over the telephone long distance, 
some place in Idaho. He said he was—] don’t recall 
what the [289] station he called from, but anyway 
that was—I recall he said he was in Idahe and he 
was anxious to find out what the situation was on 
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this contract at Fort Lewis, if I had secured an 
award of the contract, or if I had any information 
whether I was going to get it. I told him that I had 
not at that time been informed as to the award of 
the contract. In fact, I had no information whether 
they were going to award it or not, and I told him 
in that telephone conversation that I had—I was 
arranging to take a trip to Washington to follow 
it up there,—I thought that might be a good pro- 
cedure in order to be right on the ground to find 
out what the government was going to do. 

Q. That is customary in matters? 

A. Well it was very customary at that time. It 
seemed like all contractors went to Washington to 
get contracts. 

Q. All right, Mr. Anderson, what did Mr. Rush- 
light say on the telephone? 

A. He said he had—he was going back east 
himself on business and would probably see me at 
the airport at Spokane when I arrived there,—he 
wanted to talk to me, and of course J—the conver- 
sation ended there, you know, at that point. 

Q. All right, you met him at Spokane? 

A. Yes, I did. 

Q. What did he say? 

A. He—TI stepped off the plane when it arrived 
there for a few minutes, and I stepped into the air- 
port there and I met Rushlight, together with his 
man Hall who he introduced to me as his seeretary, 
and explained that [290] he had sort of changed 
his mind about goimg east himself and decided to 
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send his secretary back to Washington ahead of 
himself. He also was going east, but it would take 
him a few days to clean up his business around 
there and would likely meet us down in Washine- 
ton. 

He further explained in this connection that Mv. 
Hall could achieve a great deal if there was any 
difficulty in getting this job, through Mr. Holman, 
the Oregon senator, as he explained Mr. Hall was 
Holman’s campaign manager and had a lot of in- 
fluence with the Senator. At that point I stated to 
the man that as far as I was concerned I did not 
think I needed any support or anything of that 
type. I was pretty well acquainted down in Wash- 
ington, and any support that I needed in that re- 
spect from a Congressman or senator, I was a close 
friend of Congressman Coffee and he would be will- 
ing to give any ussistance in that respect that } 
necessarily needed. They explained that of course 
they were going back any way, and he already had 
his ticket there and he was going on this plane, and 
anything that he could do along those lines that they 
talked of there, he would be glad to do. 

Q. Was anything said, Mr. Anderson, at that 
point—had you any agreement with them about 
giving them a contract? 

A. Positively not. It had not even been cis- 
cussed or talked of, and of course there wouldn't 
be any object for me to award a contract or sub- 
contract for plumbing and heating or any other 
branches of a contract which I had not yet re- 
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ceived. That of course would not be a logical thing 
to do in any respect. [291] 

Q. The bid had several alternatives that the 
government could accept, did it not? 

A. Yes, I didn’t even know if they had definitely 
promised that I was the successful bidder. I wouldn’t 
even know how they would divide this or finally 
award the contract on it and what plumbing it 
would require. 

Q. All right. Now then, Mr. Anderson, was 
anything said about sharing the expenses of Mr. 
Hall? 

A. Positively not. They explained that they 
had already made this arrangement for themselves 
on their own business, and they had 

Q. When you got to Washington, where did vou 


stay ? 

A. We got into Washington I am quite certain 
on Sunday morning—Sunday morning there, and 
he took a taxi and drove to town and inquired about 
hotels and the town was pretty crowded. We got a 
temporary room—lI think it was the Hotel May- 
flower for over the day or a few hours there until 
we could find a place to—we got a room as I recall 
it, in the Hamilton Hotel, finally. 

@. All right, and vou stayed there until? 

A. I stayed there until I left Washington. 

Q. All right. Now then, vou received word then 
finally, did you, that the contract was to be awarded 
to you? A. Yes, I did. 
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Q. And did you contact Congressman Coffee’s 
office when you were there? 

A. Oh, yes, I contacted John Coffee many times. 

Q. And he took you to the various places that— 

Mr. Lycette: Let him do the testifying, coun- 
sel. [292] 

A. Well, I don’t think Congressman Coffee per- 
sonally went to any trouble in taking me to any 
place. I recall that his secretary, he was along with 
me down there to the War Department where he 
introduced me to those awarding officers in the con- 
structing quartermaster’s department. 

Q. Congressman Coffee made the appointments, 
did he? 

A. Oh, yes, he made the appointments. 

Q. Mr. Anderson, when you left Washington I 
think it was testified that you paid the hotel bill. 
Will you explain the circumstances? 

A. Well, when that was mentioned here { be- 
heve that was right, I probably paid the hotel bill 
there, or it was a circumstance there that we got 
this room or rooms. Whether it was two or one, 
they were together, and I think they were billed on 
one billing. When I got the information that I 
wanted in Washington I decided immediately to 
take a plane for Boston to see my son and arranged 
for him to come west, so naturally | wanted to clear 
out of the hotel and pay the hotel bill, I went up 
to the counter and asked for the bill and they handed 
me the bill. Well. I didn't see Mr. Hall wight there 
at the time and I paid the bill, so that there wouldn't 
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be any question about anybody coming after me, and 
I took the plane out immediately and went to Bos- 
ton. 

Q. Mr. Hall did not leave with you or return to 
the Coast with you? 

A. No, he explained that he imtended to stay 
there a few more days until he met with Mr. Rush- 
light that was coming in. He had a telephone call 
from him that he was coming [293] in. 

Q. Then you went to Boston and did you return 


to Tacoma? A, Yes iad. 
Q. When did you get to Tacoma then, approxi- 
mately ? 


A. Oh, I do not just exactly recall the day, but 
I am sure it was around the 25th of Apri, and that 
about that time. 

Q. I will ask you, Mr. Anderson—all right, Mr. 
Anderson, while you were at Washington will you 
state to the Court whether any question arose as 
to the revision in the boiler house? 

A. Well I was advised that the delay in award- 
ing this contract was partly by reason that they had 
conceded to revise the heating plant and the heat- 
ing system for it, and they advised me that there 
would be 

Mr. Lycette: I am going to object to that. 

Mr. Peterson: That is sufficient. 

Mr. Lycette: As Hearsay. 

The Court: I think it is. 

Mr. Lycette: Move to strike his answer. 


=! 
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Q. All meght, then, Mr. Anderson, when you re- 
turned to Tacoma, then, when did you see Mr. Rush- 
light, or what happened in Tacoma when you got 
here? 

A. Well the first thing when I came in there 
was a call for me to contact the constructing quar- 
termaster at Fort Lewis which I did and he in- 
formed me that they were going to revise the heai- 
ing plant and asked me to come out and get the 
information so I could give hun a price on that re- 
vision. 

@. And I will ask you then, Mr. Andersen, if 
the government [294] furnished any plans for mak- 
ing up the revision? 

A. Yes, they furnished several drawings there 
that covered that work. 

Q. Showing you Plaintiff’s Exhibit 16, Ma. An- 
derson, will you examine those and state what those 
are? 

A. That is the drawings entitled ‘‘ Boiler house, 
type H.B.H. 16,” and it comprises the plans that 
the government furnished for that purpose of ve- 
vising the original heating plant. 

@. Mr. Anderson, will you take a look at Gov- 
ernment’s Exhibit 3, which appears to be a !etter 
from the quartermaster at Fort Lewis. When is 
that dated? A. April 26th, 1941. 

Q. And with reference to. revised heating draw- 
ings, what plans does that refer to? Wiull you give 
the number of them? 

A. That refers to 700—1517.1, 700 


1518—par- 
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don me, I overlooked one of the drawing here. It 
takes in 700—1517, and then 1517.1, 1518, 1519, 
1520, 1521, and 700—243. 

Q. Now, Mr. Anderson, that is the letter which 
plaintiff has introduced in evidence here as Plain- 
tiff’s Exhibit 3, and that is what calls for the plans 
for the revised heating system? 

A. Those are the plans right here. 

Q. Arve they all numbered in those government— 

A. All of those plans correspond with the plans 
called for in this request for this proposal here. 

Mr. Peterson: Will you hand me those plans, 
there? [295] 

Q. Showing you, Mr. Anderson — now, then, 
Plaintiff’s Exhibit 16, all these drawing then were 
prepared by the government? 

A. Yes, they were prepared during that time 
of the request for this proposal. 

Q. All right. 

A. In fact, they were prepared after I got that 


Mr. Lycette: Did you say ‘‘after’’? 

A. After, yes. 

Q. After he got this letter? 

A. Iam sure of that, because they were working 
on the plans at the time I was there. 

Q. And Mr.—and they had been identified by 
the government, had thev not, by numbers? 

A. Oh, yes. Yes, they were all identified by 
those numbers. 
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Q. All right now, Mir. Anderson, I will show 
you Plaintiff’s Exhibit 15, which ave these subs, 
and ask you, Mr. Anderson, when they were fur- 
nished you? 

A. They were furnished at the same time. Of 
course, as I recall, it connects up with that particu- 
lar thing, so they must have been furnished at that 
time. 

Q. Counsel asked you I think the other day, if 
you were acquainted with M.E. subs, and I think 
you told him at the time you did not know anything 
about them, or were not aware of them? 

A. It was not just on my mind. WH was all 
washed out on my memory. I can explain of course 
if you will let me have that original there. exhibit. 
IT can explain why that was. You will! note that the 
second or third paragraph in this latter says: ‘‘No 
ehange will be made in the heating [296] distribu- 
tion system except such modifications described in 
pages M. E. sub to M. HE. 14, sub, and as may be 
necessary for connections to the heating plant.”’ 

Q. Now, Mr. Anderson, this 

A. (Interrupting) I want to explain now, Mr. 
Peterson. 

Q. Just explain what purpose that M. KE. sub 
ser'ved ? 


A. This M. E. sub simply concerns itself about 
this boiler revision, which is indicated on this draw- 
ing here. That is the entire thing that this is con- 
cerned about, and the boiler purchase, the tvpe of 
boilers that the government would accept under this 
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revision bid that they called for here. Outside of 
that, there is nothing in this specification that ties 
it in any other part of the job. 

Q. Mr. Anderson, will you tell the Court whether 
or not that M. E. sub is a substitute for the M. E. 
Section of the general specification which I think 
is marked here as Plaintiff’s Exhibit No. 2? 

Mr. Lycette: Just a minute, I will object to that 
on the ground the instruments speak for themselves. 

Q. Just pomt out, Mr. Anderson, if you will, 
then, whether this sub displaced the M. HE. under 
the general specifications, which 1s Government’s 
Exhibit No. 2? 

A. Positively not, that would be simply a ridi- 
culous interpretation. If it did, of course this 
project would never have been completed, inasmuch 
as that the M. E. in this complete specification there 
concerns itself with the distribution of the steam 
that is produced by those boilers that is furnished 
to the various heating units in the project on the 
other end of the line. There would be no connecting 
link between the two. The heating itself [297] in 
the building would be useless if that was elimin- 
aed, 

The Court: I think | understand. Maybe I am 
in error on that, this M. EK. sub just merely was a 
modification of the broad general outline of all of 
this heating and plumbing? 

A. Just heatine—the boilers. 

The Court: It modified it to that extent? 

A. That is all it did. It requires a higher pres- 
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sure boiler to be used, instead of the low pressure 
boiler which the M.E. in this specification—— 

Q. The additional work under the original M. E. 
over and above this sub, would amount to approxi- 
mately how much in money ? 

A. Qh, about fifty or sixty thousand dollars. 

Q. Wholly additional to what was in the M. E. 
sub ? A. Oh, certainly. 

Q. Now, then, Mr. Anderson, when did you first 
contact Mr. Rushlight, now, with reference to this 
revision work of the boiler house, next? 

A. The next I heard from Rushheht after I 
saw him in Spokane 
@. Washington. 

A. In Spokane, Washington, was after I re- 


turned. He called me on the telephone, oh, several 
days after I had come back here. I was working on 
this—getting out these figures for the constructing 
quartermaster and he called me on the phone and 
said that he was advised that there was going to be 
a revision o1 a change im the heating plant out there 
at Fort Lewis, and that he had been at Fort Lewis, 
they had called him there for a consultation, he 
explained, to give him some idea—to give them 
some [298] idea as to what the price on this would 
be, a reasonable figure; that he had made a break- 
down of those items that resolved itself into these 
heating equipment changes, and I could get that 
from him which might assist me in getting out mv 
figures. 

Q@. My. Anderson, will you refer to the second 
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page on Plaintiff’s Exhibit No. 4, wherein it is re- 
ferred that in making the estimates vou consulted 
with Mr. Drummond, Will vou read 


A. You want me to read it? 

Q. Just what does that say there? 

A. “We propose to make the necessary re- 
visions 1n the boiler plant for the four hundred bed 
hospital group loeated at Fort Lewis in accordanee 
with revised drawings and specifications submitted 
by the constructing quartermaster for the sum of 
$12,118.47. This amount does not include concrete 
work for boiler foundations and air tunnels under 
boilers. For your information we have estimated 
the conerete work required for the conerete founda- 
tion and stoker installations to be approximately 
$1800.00 for the two boilers. In accordance with the 
request of Mr. Drummond, we are submitting below 
a detailed breakdown showing in detail how the 
amount of the proposal has been arrived at.’’ 

Q. Who is Mr. Drummond? 

A. Mr. Drummond was the mechanical engineer 
in charge at Fort Lewis for the construeting quar- 
termaster. 

Q. All right now, Mr. Anderson, where did you 
eet those figures, from Mr. Rushlight, where did 


you— 

A. As T reeall now, Mr. Rushlight after he made 
the telephone [299] eall T went down to the hotel 
where he asked me to come. 

Q. Where? 

A. Winthrop Plotel, and he handed me_ these 
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figures here. He had some discussion there, or 
suggestions about getting in a bid to the coustruet- 
ing quartermaster right away on this matter, and 
I think that in that intercourse we decided to write 
up a letter of the complete bid, including all the 
other work that would be involved in a like strue- 
ture and building, and so forth, and so on. 

Q@. All right now, then, Mr. Anderson, just re- 
tain that Exhibit 4, Mr. Anderson. What did Mr. 
Rushlight say to you when those figures were made 
up, as to whether or not that would be the aetual 
cost of them? 

A. Well, he explained that he had estimated 
on a safe basis, as far as this thing, and if I kept 
my price down on the general construction and left 
those figures that he had shown here, he thought 
that I would still get the job. 

Q. In other words, the revised—vou had the re- 
vision called for and additional work to what he 
submitted to you, did it¢ 

A. Yes, it shows the revised setup and the orig- 
inal setup, and the price is broken down on each 
item, and then the difference in the total, Tt sets 
up a net difference of #£10,537.90, and he adds an 
overhead on profit of $1680.57 making this total 
Price of Si? 118.47. 

Q. Now, then, Mr. Anderson, you later, on May 
6th, put in a bid to the government, did you? 

A. Yes, I did. That is the bid I put in to the 


government. 
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@. Did you use Mr. Rushlight’s figures? 

A. No, I did not use his figures, as is shown 
here. I had [300] of course, I had figures on this 
thing from the boiler people showing what this 
ehange will actually involve in price, and that of 
course gave me a cross section of what the thing 
should actually be worth. 

Q@. You calculated it yourself it would be worth 
how much? A. The change including the 
Q. Boilers. A. The whole change? 

Q. No, just the boilers. 

A. Just the boilers, I think I put that in the 
$12,000.00, including the foundations and all this 
other work that goes with it. 

Q. Mr. Rushlight did not incude the foundations 
at all? 

A. No, he says he has not included foundations 


in this. 

Q. I will ask you, Mr. Anderson, in putting im 
your revised bid, whether that included work other 
than that what Rushlight was to do? 

A. Oh, yes, that includes all the work that is 
shown on those drawimgs heve that we just looked at. 

@. When you adopted the increased figures 
suggested by Mr. Rushlight, I will ask vou whether 
or not that was deducted from any of vour other 
items ? 

A. Now, I ean’t quite follow you, now. 

@. Well, your total bid for the revised work was 
how much, approximately? 

A. Around $23,000.00. 
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Q. All right. Now, then, on the matter of the 
boilers, you figured that would come to how much 
actual cost if you did the work? 

A. The boilers, outside of the foundations there, 
I think [801] we figured about $10,500.00. I think 
I allowed $1500.00 for that foundation item. 

Q. All right, how much did it actually—how 
much did it cost to you, did you bave an indepen- 
dent figure on the boiler? 

A. Yes, I did have an independent figure on the 
boilers. 

@. How much did that come to? 

A. As TJ recall, $6,200.00. 

Q. You figured that the actual cost in the 
changes in the boiler revision would be around six 
or seven thousand dollars? 

A. Not over seven thousand. 

Mr. Lyeette: Just a minute, Counsel, I will 
object to your testifying. He is testifying a little 
different himself. 

Q. Just explain, Mr. Anderson. 

A. That is the figures as I recall it after I 
checked it with the boiler people, what that actual 
change would be in that heating plant itself, should 
be $6,270.00, I think. 

The Court: Well, the original plans that you bid 
on called for boilers also, did it not? 

A. Oh, NCS. 

The Court: How many boilers? 

A. Three. 
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The Court: And what would they have cost you? 

A. The boilers I think would have cost about 
$15,000.00. 

The Court: And the revised plan permitted 
you to substitute or required you to substitute two 
high pressure boilers? [802] 

A. That is right. 

The Court: And they cost vou 

A. They cost $16,000.00. 

The Court: So they offset each other? 

A. They would offset each other, certainly. 

Q. And you figured the addition of the revision 
over the old figures to be how much, according to 
your own calculation ? 

A. My bid to the government? 

Q. Yes. 

A. That would be $10,500.00. 

Q. Now, then, Mr. Anderson, I will ask you 
whether or not in adopting that figure with the 
government, whether you decreased the items—some 
of the other items of your work, outside of the 


plumbing ? 

Mr. Lycette: Just a minute, [ am going to object 
to that on the ground that it is purely a mental 
process of his, which so far, there has been no in- 
dication it was in any way disclosed to Ma. Rush- 
light, or claimed to be, so that, therefore, is not a 
proper matter of testimony here; that the bid itself 
to the government is in writing, and discloses just 
exactly what it is. 


United States of America 247 


(‘Testimony of Hivind Anderson. ) 

The Court: The objection will be overruled He 
will be allowed to answer. 

Q. Mr. Rushlight—Mr. Anderson, what did Mr. 
Rushlight tell you if you put in a figure of $10,- 
000.00 to the government, what did he say that 
would allow you to do on the other items? 

A. He said that would allow me to cut my other 
items down. That would show the government the 
combined price of the bid was beyond doubt the 
lowest bid that they could expect [803] to get. 

Q. And I will ask you if that is the reason why 
you submitted this figure to the government? 

A. Oh, I don’t know whether that really had a 
great deal of bearing on this addition to the govern- 
ment, in submitting this bid. It might have en- 
couraged one way or another a few hundred dollars 
I can’t testify to that. 

Myr. Peterson: That is a convenient stopping 
place, Your Honor. 

The Court: Yes, I want to ask a quetion in this 
connecion while we are on that. 

Your original bid that you made, and that which 
was finally accepted, was a bid for $936,517.00? 

A. That is the bid, 

‘The Court: Now, independent of other modifi- 
cations and changes that might have come into be- 
ing in the course of the progress of the work, taking 
this item of approximately $23,000.00, would that 
be added to the $936,000.00? 

A. Oh, yes, that would be in addition to that 
figure. 
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The Court: Then of course, there are numerous 
other items not in controversy. I assume there 
would be in a contract of this size. 

A. Following the award of the contract there 
was other changes. 

The Court: That is what I wanted to get, so 
up to the time that you say vou had accepted this 
modification in reference to the heating plant, vou 
still had not executed a contract with the govern- 
ment? [304] 

A. No, I had not. They held up—thev ex- 
plained that they would not make the award. 

The Court: But, you had their assurance you 
were going to be awarded the principal contract? 

A. It was explained that 1t would somewhat de- 
pend on my supplementary bid. If it was too high 
they might give it to somebody else. 

The Court: The court will adjourn, so far as 
this case is concerned, until 2:00 o’clock p.m. 

(Recess. ) 


2:00 o’clock p. m. 


Direct Examination (resumed) 
By Mv. Peterson: 

@. Mr. Anderson, I believe when we adjourned, 
we got to April 30th, 1941, and showing you Plain- 
tiff’s Exhibit No. 4, which contains a bid to the 
government purportedly of #25,402.38, will you tell 
the Court where that was made up and the ecireum- 
stances and whether it was used ? 


United States of America 249 


(Testimony of Eivind Anderson. ) 

A. It is a copy of a letter, involving this bid to 
the government on April 30th, and it was made up 
at the Winthrop Hotel, in connection with this bid- 
ding, and has a copy of an estimate given by Rush- 
light on the revision of the boiler plant. 

Q. What was that figure, Mr. Anderson? 

A. The figure shows it to be $25,402.38. 

Q. Was that actually submitted to the govern- 
ment? 

A. No, that was not submitted to the govern- 
ment at all. [805] 

Q. Why wasn’t it? 

A. I recognized later on, after this was made, 
that it was hastily made, and I did not have enough 
information really to feel certain that this was the 
proper bid to submit, and I did not submit it. I 
threw it away. 

@. Showing you—now, then, we get to May 6th. 
Just hold both of those exhibits. On May 6th, you 
had then completed your offer to the government? 

A. At that time I had completed my survey over 
the plans, the revised plans, and all the matters that 
went into this item of revised boiler plant, and I 
found at that time that I could do the job for $23,- 
124.00 and I submitted the figures to the govern- 
ment on May the 6th. 

Q. Now, then, Mr. Anderson, the letter on May 
6th is what exhibit? A. Exhibit 5. 

@. All right now, Mr. Anderson, on May 6th 
when that—where was that exhibit prepared, or do 
you know? 
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A. That was prepared at my house. 

Q. All right, did you see Mr. Rushlight on May 
6th 2 A. Yes, I did. 

Q. Where? 

A. Rushlight drove with me to Fort Lewis, pur- 
posely to deliver this bid. 

Q. That is the bid of May 6th? A. Yes. 

Q. Mr. Rushlight, where had he been staying? 

A. He was staying at the Winthrop Hotel during 
those days, as I understand. He called me prior 
to the date I had this bid all completed. [806] 

Q. On May 6th, then, Mr. Anderson, up to the 
time you and Mr. Rushlight went to—or did he ac- 
company you to Fort Lewis? 

A. Yes, he asked to go with me out there. He 
thought he might be of assistance if anythmg came 
up on the question of this mechanical equipment 
matter. | 

Q. All right, what happened at Fort Lewis in 
the presence of Mr. Rushlight? 

A. The constructing quartermaster looked over 
my proposal and said, “‘This is all right, now, Mr. 
Anderson, [ will award you the-contract and give 
you instructions to proceed.” 

Q. And he approved the revisions and the gen- 
eral contract on the same date? 

A. Yes, he did. 

Q. All right, then, what did vou and Rushlight 
do? 


A. Well, we started back to town again. 
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Q. I will ask you now, Mr. Anderson, up to this 
time—up to May 6th, 1941, had you had any oral 
or written bid from Mr. Rushlight on the entire 
job? 

A. No, I am positive that I never had any fixed 
bid from him, either oral or in writing. 

Q. All right, what conversation did you have 
with him returning from Fort Lewis to Tacoma? 

A. Well, at that time, that was the first time 
that I could say that I had a contract, that I needed 
to buy anything for, or sublet any work for, so i 
opened up on Mr. Rushlight, stating that ‘‘Now I 
am ready to go to work and if you have any offers 
to submit on this heating and plumbing item, I 
better get your written proposal.’’ [307] 

@. All right, what did you—— 

A. (Continuing): And we of course talked a 
little forth and back about the various things there, 
and I finally made him an offer that I would be 
willing to allow him $293,000.00 for doing all of 
the phimbing and heating work that was involved 
in this contract. | 

Q. And the revisions had been agreed upon 
then ? A. Qh, yes. 

Mr. Lycette: Just. a minute, I am going to ob- 
ject to this on the grounds it is all testimony at- 
tempting to change, alter and to vary the terms of 
a written contract, the written contract being evi- 
denced by the writing of May 15th which is in 
evidence here. I move his last answer he stricken, 
when I started my objection. 


208 Ewind Anderson, et al., vs. 


(Testimony of Eivind Anderson.) 

The Court: The objection will be overruled. 

Q. Mr. Anderson 

The Court: Pardon me, what exhibit is that, 
Mr. Lycette? 

Mr. Peterson: That is Exhibit 

The Court: May 16th contract. 

Mr. Lycette: May 15th. 

The Court: May 15th. 

Mr. Lycette: That is the written sub-contract, 
Your Honor. 

The Court: But what exhibit number is it? 

Mr. Evenson: Seven. 

The Court: Number Seven? 

Mr. Lycette: Seven it is. 

The Court: Will you let me see it. All right, 
F308] proceed, Mr. Peterson. 

Q. Now, then, Mr. Anderson, in response to 
your figure of—on May 6th of $293,000.00 what did 
Mr. Rushlight say? 

Mr. Lyeette: May it be understood, Your Honor 
please, that on this testimony that is now being 
given, which I conceive attempts to contradict the 
eontract, that [ may have that objection without 
repeating it? 

The Court: Yes, you may. 

Mr. Lycette (Continuing): Continually here. 

A. He said that he had no other work to speak 
of at that time, and he had his organization intact 
and was ready to go, and he would take the job at 
that price. 

@. And that was on what date? 


to 
Crt 
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A. That was on May 6th. 

Q. All right, I will ask you then, on that date, 
what was said if anything with reference to order- 
ing the boilers from Mr. Early, and the Early Com- 
pany ? 

A. He said he would order the boilers right then 
on that day, and when we got into town he stepped 
off at the Winthrop Hotel and called me later in 
the evening that he had placed an order with Roy 
T. Early for the boilers and that he would bring 
this contract up to my house and get my signature 
on it, and I could charge the amount of those 
boilers against his account, of the contract. 

@. I will ask you whether or not Mr. Rushlight 
in that conversation explained to you why you 
should sign the contract instead of himself? 

A. He explained that he would not be able to 
buy the boilers from Mr. Early on account of being 
out of his jurisdiction, for his agency. [309] 

Q. Mr. Anderson, showing you now Plaintiff’s 
Exhibit 17, I will ask you if pursuant to that order, 
you signed a contract with Earlv? 

A. I did. I signed it on the 7th of May. 

Q. And were those the boilers under the re- 
vision contract, or under the old one? 

A. No, that is the boilers for the revision eon- 
tract. It specifically specifies the type and all the 
accessories and so forth that goes into that par- 
ticular job. That is practically a specification in 
itself. 
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Q. Mr. Anderson, I believe you stated on May 
6th you told Mr. Rushlight to get in a written 


proposal ? A. Yes, I did. 
Q. All right, what did he say in response to 
that ? A. He said he would. 


Q. Did you see him between May 6th—or when 
after May 6th, 1941, did you see him again? 


And who was present at that meeting? 
Mv son was present, myself, Mr. Rushlight, 
My. Hall, his secretary. 

Q. Mr. Hall. Showing you now—oh, I will ask 
you—just a minute, Mr. Anderson. At that time 
did Mr. Rushhght submit any written proposal? 

A. Yes, he did. 

Q. Showing you Plaintiff’s Exhibit No. 8, I will 
ask you. [310] whether or not that is the proposal? 

A. That is right, that is the proposal. 

Q. Huh? 

A. Yes, that is the proposal. 

Q. That is the written proposal. Mr. Anderson, 
where was that proposal submitted to you? 

A. It was submitted to me at my home here in 
Tacoma. 

Q. The figure in writing of two hundred and 
ninety-three thousand dollars appears in writing 
there, does it not? vy. Yes, 1 does 


A. On May the 9th, the evening. 

Q. On May the 9th of what year? 

A. 1941. 

Q. And where? A. At my home. 
Q. 

A. 
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Q. I will ask you when that was inserted, if you 
know? 

A. Ido not know. It was inserted when I got 
the proposal, when he delivered it to me. 

Q. And was any changes made on that pro- 
posal ? A. None at all. 

Q. Huh? A. None at all that I know of. 

Q. What about the date? 

A. The date was, yes. The date was marked 
there at that time, if that is what you have 
What was the date on the original? 
The original date is April the 3rd, 1941. 
Yes. 

And the other date is May 9, 1941. 

How did it come to be changed? 

It was pointed out I believe by my son that 
the date of April third appeared on this, whereas 
we were handed it on May the 9th, and at that time 
Mr. Rushlight pointed out that it was marked up 
here in the upper corner ‘‘revised’’, and he stated 
that naturally would bring it [311] to date. At that 
time I said ‘*You better put on the date as well” 
and then he wrote in the date of May the 9th. 

Q. Mr. Anderson, at that time was there any 
discussion as to the price? 

A. None at all, that was already established and 
it coincided with what we had talked about before, 
and this proposal bore that figure out so there was 
no consultation about the price. 

Q. And Mr. Anderson, was there—what was the 
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—was there any discussion about anything that 
evening ? 

A. Yes, there was some discussion about whether 
they should furnish a bond or not—a performance 
bond. 

Q. Yes? 

A. And I pointed out to him that it would be 
necessary for him to furnish a performance bond 
on that large contract; that it was something that 
T conceded to be the way of doing business, and of 
course they tried to sell me on the idea that it was 
not necessary; that they were big enough firm to be 
secure within themselves, and with that kind of a 
background it was just throwing money away, and 
there was some discussion forth and back about 
that. I finally explained to him that as far as their 
proposal there, was okeh, and I would give him a 
letter the next day accepting it in writing and give 
him a certain date to produce this surety bond and 
the contract would be signed. 

Q. Mr. Hall took a part in that conversation, 
did he. 

A. Yes, he was very active in that conversation. 

Q. And I am showing vou Plaintiff’s Exhibit 9, 
Mr. Anderson, [312] I will ask vou whether you 
sent that letter to him in response to that confer- 
ence? 

A. I did. I sent this letter the following day 
—put it in the mail. 

Q. And vou were requesting a bond, were vou? 

A. Yes, I was requesting a bond. It was sub- 
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mitted subject to satisfactory surety performance 
bond, and to submit a breakdown of his proposal 
showing individual parts of the work and so forth, 
and so on. 

Q. Mr. Anderson, what was said at that meet- 
ing about preparing a contract—the regular forn 
of sub-contract ? 

A. There was nothing said as I recall, on that 
meeting about preparing a contract, except as 1 
have stated. The discussion was whether this pro- 
posal should involve them—their surety bond or 
the price of it. They said they were willing to de- 
liver the bond but I should pay the price for the 
bond and I did not accept that proposition. 

Q. And all right, that was on May the 10th— 
what happened Mr. Anderson between May the 
10th and May the 15th, then? 

A. On or about May the 15th, Rushlight had not 
as yet furnished this surety bond. I think that 
kind of brought him up to the time limitation that 
I set that he had to produce, otherwise the work 
would go to somebody else and he did come in, how- 
ever, late in the evening of Mav the 15th with his 
surety man. They brought a bond. 

@. What time did they arrive? 

A. Oh, I would say aronnd—it might be close 
to 10:00 o’clock. 

Q. That was on the last date, was it? [3139 

A. It was. 

Q. And I will ask you, Mr. Anderson, if at that 
time—where was that signed ? 
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A. That was at my home in Tacoma, here. 

Q. In Tacoma, and at that time, Mr. Rushlight 
signed them, Plaintiff’s Exhibit No. 7? 

A. That is right. 

Q. At that time, Mr. Anderson, had you estab- 
lished your—had you commenced performing the 
contract at Fort Lewis? 

A. Yes, I had. I was a very busy man there for 
a while. 

Q. And it was testified by Mr. Rushhght, Mr. 
Anderson, I think, you never questioned this twelve 
thousand dollar item. I will ask you, Mr. Ander- 
son, whether you ever agreed with Mr. Rushhght 
to pay him twelve thousands dollars or any other 
sum for any of this revision work? 

A. No, there certainly was no agreement made 
to that effect. The price that was established, was 
based upon the understanding that it took in all 
of the work, including the revision work in the 
boiler house. 

Mr. Lycette: I now move to strike the witness’s 
answer, because the contract between the parties 
is in writing and his statement concerning what the 
agreement was cannot override the written contract, 
and [ move to strike it. 

Mr. Peterson: Al! right. 

The Conrt: The motion will be denied and ex- 
ception allowed. 

Q. Mr. Anderson, did you explain to Mr. Rush- 
hght—oh, just a minute. 
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I will ask you, Mr. Anderson, whether you had 
any [314] conversation with Mr. Rushlight, either 
during the progress of the work or at Fort Lewis, 
as to whether or not this was a revision item, or 
whether you should pay for it? 

A. I reeall Mr. Rushlight brought it wp why I 
had not—why I did not give him an order or a con- 
tract, what he called it, for this boiler house equip- 
ment, and I said that he certainly could not expect 
any more contracts than he had on that score, be- 
cause he was only furnishing the boilers that was 
agreed on to be used, and no other work had been 
required from him. He said then, I believe he 
threatened then that if he was not given an order 
or a contract that he would quit the job, and I said 
to him ‘‘If you do, of course the bonding company 
will naturally have to finish it up.”’ 

@. And Mr. Anderson, did you explain to Mr. 
Rushlight—I don’t know whether I asked you how 
you arrived at the figure of two ninety-three? 

A. Oh, I don’t recall now. Of course we had 
some talk about what the prices were that were 
submitted at the time the contract was originally 
figured, and the prices actually involved in those 
boilers, and I am quite sure that I pointed out. to 
him that the actual difference in boilers, the new 
and the old, the work involved there would not ex- 
ceed $7,000.00, and T think that is what actually 
brought that figure up to two ninety-three. I had 
a price in my contract for abont two hundred and 
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eighty-six thousand. Adding seven thousand to it 
woud of course make that figure up to ninety- 
three. [315] 


K. P. ANTONOVICH 


produced as a witness on behalf of the Plaintiff, 
after being first duly sworn was examined and tes- 
tified as follows: 


Direct Examination 

By Mr. Lycette: 

Q. Your name is E. P. Antonovich? 

A. ‘That is right. 

Mr. Lycette: Speak just a little louder. 

A. Yes. 

@. In 1941 you were a leutenant colonel in the 
Quartermaster Corps, were you not? 


A. I was. 
Q. And you were stationed at Fort Lewis, were 
you not? A. I was. 


@. You were designated as the Constructing 
Quartermaster, were you not? 

A. I was, yes. 

@. And as such had charge of the construction 
of this four hundred bed hospital with the thirty- 
six miscellaneous buildings that were constructed 
by Eivind Anderson? 

no) hawis correct 

Q. Colonel, how long—vou are now retired, are 
you not? A. Yes. 
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@. You retired as a full colonel, did you not? 

A. That is correct. 

Q. How long had you been in the army? 

A. 26 years. 

Q. And during that time, what—just very 
briefly, what type of work did you do? [397] 

A. Primeipally building army posts and_ sta- 
tions. 

Q. Prior to going into the army, your profes- 
sion was what? 

A. Architectural engineer. 

@. You recall, of course, the construction of 
this—the carrying out of this particular contract, 
I take it? A. I do. [898] 

Q. Colonel, the evidence in this ease shows, to 
refresh vour recollection, that this contract was bid 
on—the bids were opened on April 8th, 1941, and 
the contract was subsequently awarded to Mr. 
Anderson by a letter, or his notification came by 
letter which bore date of May 6th, 1941, which f 
think he received on May 8th, 1941. Now, [ want 
to ask you, Colonel, if it is not a fact that after the 
bids were opened Mr. Anderson was shown to be 
the low bidder on the job—do vou recall? 

A. Yes, that is correct. 

Q. Now I will—would like to ask you now if, 
after it appeared that Mr. Anderson was the low 
bidder, if it is not true that your department, vou 


and vour assistants, as well as the zone engineer 
located in San Francisco, did not recommend that 


bo 
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the contract be not awarded to Mr. Anderson but 
be awarded to the second bidder? 

Mr. Peterson: Just amoment. I move to object 
to that as being wholly irrelevant to, and incom- 
petent—calling for a conclusion. It is leading, and 
this office would have nothing to say about the 
awarding of this contract, which was apparently 
later developed. 

The Court: Objection will be overruled and an 
exception allowed, and I might state to you, Mr. 
Peterson, so you will understand the Court’s posi- 
tion, the Court holds it material because of the 
sharp conflict in the testimony as to why this trip 
was made to Washington. 

Mr. Peterson: All right. 

A. Yes, it was. It was recommended that the 
contract be not awarded to Kivind Anderson. 

Q. And I will ask you then, Colonel, if it was 
not after [402] instructions came, nearly a month 
later, from Washington, D. C., that it was awarded 
to Mr. Anderson ? 

A. That is correct, to the best of my recollec- 
tion. 

@. Now, don’t answer this question until an 
opportunity is given to object—will vou state what 
the reasons were that you recommended against 
the awarding of this contract to Mr. Anderson on 
his low bid? 

Mr. Peterson: Your Honor, please—— 

The Court: J think I will sustain the objec- 
tion. [403] 
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Q. Colonel, I will show to you Plaintiff’s Ex- 
hibit 3 which is a letter dated April 26th, in which 
you eall attention to certain substitute specifica- 
tions. I will ask you to read the letter and then, 
after reading your letter and looking at those sub- 
stitute specifications, I will ask you if those speci- 
fications were issued under your direction for the 
purpose of making a change in the boiler house? 

Mr. Peterson: We admit that. 

Mr. Lycette: Mr. Anderson denied it the very 
first day. 

The Court: He may answer. 

Mr. Peterson: There is no dispute on that. 

A. Yes, this is the specifications referred to in 
this letter. 

Mr. Lycette: Thank you very much. That is all. 

The Court: Well now, at the time the original 
bids were called for and at the time of the open- 
ing of the bids on the contract proper, this modifica- 
tion was not a part of it, was it? [405] 

A. No, it was not, sir. 

The Court: When did it come into being, if you 
recall, in reference to the awarding of the contract? 

A. Oh, it was some time subsequent thereto. f[ 
ean tell by the date of that letter. 

Mr. Lycette: I think it would be of assistance 
(handing letter to the witness). 

A. Thisis April 26th. Can you tell me when the 
contract was awarded? 

The Court: On the 8th of May. 
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Mr. Peterson: Sixth. 

The Court: Or on the 6th of May. 

Mr. Peterson: We got it in August. 

The Court: But the bids were opened in April. 

Mr. Peterson: April the 8th. 

Mr. Lycette: The bids were opened on—submit- 
ted on April 8th. 

A. We then asked for this change. J might state 
in passing, Your Honor, that these plans were pre- 
pared in the heat of a rush during the war period, 
and the ultimate object was to get a hospital finished. 
We had anticipated an epidemic and wanted to be 
ready for it. Every effort was put in to rush the job 
and as a result some discrepancies arose and subse- 
quently had to be corrected or included, and this was 
one of them. 

The Court: They were not then—it was not pos- 
sible that they could have been in contemplation of 
any of the parties interested in either the bids or the 
situation subsequent to the bids and prior to the time 
that the bids were opened? Do I make myself clear? 
Anyone who would [406] bid on this job, based upon 
blue prints, plans and specifications, wonld not have 
had this modification in mind ? 

A. No, it was subsequent. 

The Court: Thatisall. That is what I wanted to 
make perfectly clear. 

A. It was subsequent to the original plans and 
specifications. 

The Court: But apparently it came into existence 
prior to the actual formal awarding of the contract. 
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A. Yes, probably so, we did that. Ordinarily the 
contract would have been awarded in twenty-four 
hours, but for some reason it was held up, and during 
that time this change occurred that we desired to 
correct. 

The Court: Well, it was held up bluntly and di- 
rectly because you did not give it your approval to 
begin with? 

A. That is correct. 

The Court: And it was some one of your su- 
periors who finally directed its approval ? 

A. That is correct. 

The Court: And that was the result of orders 
that came from Washington, from the War Depart- 
ment, the Quartermaster’s division in Washington ? 

A. The final approval? 

The Court: Yes. 

A. The final approval was awarded—usually we 
would telephone in a proposal, say such and such 
is low man, request an approval of award of con- 
tract and on that same telephone conversation the 
approval would be given. That is the way it was 
done, but in this case it was necessary [407] to send 
all the papers to the Quartermaster General. 

The Court: That is all. [408] 


Cross Examination 
Q. Colonel, so as to get—I think counsel has 
made a little confusion in the matter. Showing you 
—Colonel, just a minute. Colonel, do you recall the 
approval of these revisions for the boiler house 
were approved on May 6, at the time that the main 
contract was approved ? 
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A. I think that is correct. 

Q. That is correct. Showing you Plaintiff’s 
Exhibit 6, that is your letter, Colonel ? 

A. Yes, this is my letter. 

Q. And that shows that you orally approved of 
the revision on May 6th? A. That 1s¢orreer 

Q. And referring to 

My. Peterson: That is introduced in evidence, 
Your Honor. [413] 

Q. And referring to a letter contained in Plain- 
tift’s Exhibit 1 which is attached to the main con- 
tract, that shows also on May 6th that he was 
directed to proceed under the main contraet, on the 
same date? A. Yes, that is correct. 

Q. By referring to the certificate attached to 
Plaintiff’s Exhibit 1, which is the contract, Eivind 
Anderson’s signature on the main contract did not 


oeeur until May 29, 1941, is that so? A. Wee 
Q. That is right? A. That is comecr 


@. Do you know the date, Colonel, when the 
contract was actually delivered by the government 
to Mr. Anderson? 

A. It was probably some time subsequent to the 
date of the award. 

Q. Maybe without—by referring to that letter, 
Colonel, can you tell the Court when the contract 
was actually delivered to Mr. Anderson, the main 
contract ? 

A. According to this it was August the 1th. 

Mr. Lycette: Give the vear. 

A. That was 1941. 
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My. Peterson: 1941. 

Q. But he was authorized to proceed as under 
May 6th? 

A. That is right. That letter of authority is, in 
substance has the value of a contract. 

Q. Yes, that is all right, and when the authority 
given, that is you say, the contract? 

A. Yes. [414] 

Q. That is what you intended to do when you 
wrote to Mr. Anderson your A-232 

Mr. Lycette: Just a minute, I will object. The 
question has been asked about ten times and the 
witness has answered that same question. 

The Court: Proceed, he answered it in the 
affirmative. 

Q. That is what you intended ? 

A. This letter was intended first of all to get 
the job done. Now the question of the thickness of 
metal is one of interpretation. 

Q. Yes. 

A. Now, according to that letter the drawing had 
to be followed. 

Q. That is all I wanted to know. That is all I 
wanted to know. 

The Court: And this drawing is part of the 
original drawings and not the modified plan or was 
it modified—a changed plan on the heating plant? 

A. I think this is the original drawing. 

Mr. Lycette: I might say, Your Honor, and I 
think counsel will agree with me that has nothing to 
do with this part of it at all. 
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Mr. Peterson: The boiler house has no effect on 
these whatever. I think that is all, Colonel. [421] 


Redirect Uxamination 
By Mr. Lycette: 

Q. This morning counsel called your attention to 
the fact that under the theatre section of the speci- 
fications there was a special or separate section 
relating to sheet metal. That is T-H 1, or T H? 

A. Yes. 

Q. Isay, this morning Mr. Peterson called your 
attention to the fact there was a specification under 
theatre devoted to sheet metal. 

A. That is correct. 

@. And I think was endeavoring to draw the 
inference because the stacks were not mentioned, 
therefore they were not required under sheet metal. 
Now I will ask you—direct your attention to the 
introductory note to theatre found on T H 1, and 
ask you what that does in that respect ? 

A. What page is that? 

The Court: What page, he asked. 

Mr. Lyeette: TH 1. ‘That is in the very first 
part of it. I might assist you. 

The Court: Yes, you may step up there. 

Q. Then you will notice that Service Clubs come 
net, because I am going to ask you about that. 
Now, do you have my question in mind? 

A. Yes. 

Q. What does T H 1 provide for, first? 

A. his opening paragraph under the theatre 
section reads as follows: Note—The following speci- 
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fication shall specifically apply to work on the 
theatre. Items in connection with the theatre not 
mentioned in this section [422] shall be construed 
in conformity with the main specification. 

@. Now I will ask you now, Colonel, the absence 
of a mention of stacks in the sheet metal part of 
the theatre, does that mean they are eliminated from 
the sheet metal, or what does it mean? 

A. It means that the stacks are governed by the 
main portion of the specification. 

Q. That would be that section 5 which you have 
already mentioned ? A. That is correct. 

@. Now I will call your attention to the next 
section that begins along about a quarter of an 
inch in there SCS. That is the Service Club 
section ? A. Yes. 

Q. I will ask you first—call your attention to the 
fact that counsel mentioned—pointed out that there 
was a sheet metal section there whieh did not refer 
to stacks, and I will ask you if there isn’t a similar 
provision that refers back to the main specifications 


and ties those in? 

A. Yes, there is an identical paragraph to that 
I read in connection with the theatre. 

Q. Now just to sum it all up, regardless of what 
discrepancies may appear between the plans and 
specifications, it is your interpretation. I wnder- 
stand, that those stacks came under the sheet metal 
work ? A. That is my interpretation. 

Q. And was at the time? 

A. Oh, ves. no question about it. [423] 
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Mr. Lycette: Now may I have that contract that 
you showed to him, Mr. Anderson’s own contract? 

Q. It think counsel called vour attention to the 
fact that while Mr. Anderson was advised that his 
contract was accepted on May 6, 1941, yet the letter 
actually transmitting the document, the printed 
document was dated August 11, 1941? 

A. That is correct. 

Q. That is what you testified. It is very com- 
mon, is it not, that jobs will be half-way, and some- 
times fully completed before the actual physical 
contract, aside from specifications, but the contract 
is signed by the government ? 

A. That is correct. That is usual. 

(. In other words, it takes so much time to get 
through the governmental offices ? 

A. There was a log jam in the office in Wash- 
ington, and in many eases it was months after the 
awarding of the contract—the formal contract was 
executed. 

Q. Now when this contract was actually—when 
the contract was actually prepared and came 
through for signature, it related only to the items 
which were originally bid upon and not those whieh 
came up subsequently, is that nor correct? 

Mr. Evenson: I think the document speaks for 
itself. I will object to the answer to that question. 

A. I believe that is correct. I beheve that item 
eovering the change in the boiler plant was covered 
by a change order. 
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Q. One of the letters here which has been intro- 
duced under [424] your signature, which advised 
Mr. Anderson that the revision of the boiler—the 
heating plant would be accepted, contained the state- 
ment “‘A formal change order will follow.’’ Just 
tell the Court what a formal change order is. 

A. First of all, Your Honor, speed is the es- 
sence, and we accept changes upon written pro- 
posals. These written proposals are reviewed and 
the cost determined. That is, we endeavor to de- 
termine that the price offered is fair. If we are 
satisfied that the price is fair we immediately state 
that ‘‘your proposal is hereby accepted. Proceed 
with the work and formal change order will follow,”’ 
and then in due time a change order is is issued 
which reads briefly as follows: 

‘Your proposal of (such and such a date, and 
such and such an amount) covering certain specific 
work is hereby accepted and you will be allowed the 
and that is attached to the 
contract and made a part thereof. 

Q. Do vou recall when that order—would you 
recall when that particular formal change order 


additional sum states,’’ 


went through in this case ? 

A. No, I would not. 

@. Those change orders subsequently become a 
separate part of the contract, don’t they? 

A. They become a part of the contract. That is, 
the original contract amount is stated in all settle- 
ments and added thereto is change order A.B.C.D. 
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and EK. and the total becomes the amount due the 
contractor. 

Q. The change orders are always—and the 
amounts involved in them are always carried sep- 
arately clear through the [425] accounting? 

A. Clear through all the accounting. 

Mr. Lycette: That is all. 


Recross Examination 
By Mr. Peterson: 

Q. Ali of the accounting work has already been 
done in most instances when the change crder comes 
through ? 

A. Not always, but the fact that we have au- 
thorized him, that his proposal is accepted, is all 
that is considered necessary to bind the government 
by that change order. 

Q. Colonel, do you know that the main change 
order in this case was delivered to the government 
—by the government in April of 1942? That is not 
an unusual occurrence is it, mn rendering an 
accounting ? 

A. A change order was delivered in April? 

®. Yes, the big change order in this case No. 3, 
came—I think it was delivered to Mr. Anderson in 
April of 1942. Would that be an unusual 
circumstance ? 

A. Well, it did not detrimentally affect Mr. An- 
derson in any way. 

Q. No. 

A. Itimay have been due to war conditions that 
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there was delay, but the government obligated itself 
when I put my name on that change order. That 
was just like a draft on the government. 

@. And that is from the time that you approved 
the contract? 

A. I don’t understand that. 

@. For instance, on May 6th—— 

A. Yes. [426] 

Q. The obligation of the government on the re- 
vision and on the contract started from May 6th? 

A. That is correct. [427] 


EIVIND ANDERSON, 


recalled as a witness on behalf of the Defendants, 
was examined further and testified as follows: 


Direct Examination—(Resnmed ) 
By Mr. Peterson: 
@. Mr. Anderson, showing you Defendants 
A-26, I will ask you what that is? 
A. That is a proposal bid for plumbing, heating, 
distribution, boiler plant, hot air furnaces and 
stoves in the project of the four hundred bed 


? 


hospital. 
Q. That is on this job? A. Yes. 
Q. By whom? [483] 
A. By Hasdorff, Inesrporated, Portland. 
Q. Under what date? 
A. Under date of May 5th, 1941. 
Q. You had that on May 5th, did you? 
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A. Thad it, I am sure I had it on May 6th. 
~Q. All right. I will ask you, Mr. Anderson, if 
before that time, I will ask vou whether you had 
any oral bid from these people before your contract 
was signed ? 
A. Yes, I had. That is a confirmation of the 
oral bid I had. 
@. Was your oral bid before your bid was 
opened at Fort Lewis? A. Yes, it ava@e: 
Q. You showed this bid to Mr. Rushlight, and I 
believe that was discussed ? 
A. I think Mr. Rushlight saw the bid, yes, 
afterwards. 
Mr. Lycette: I have no objection. 
The Court: It will be admitted. 
' (Whereupon, document referred to was re- 
ceived in evidence and marked Defendant’s 
Exhibit A-28.) 


te 
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DEFENDANTS’ EXHIBIT No. a 28 


Hastorf, Ine. 

Automatie Sprinkler Systems. Ventilating. 
Plumbing and Heating. Phone Hast 5181. 735 
S. E. Morrison St. Portland, Oregon. 

May 5, 1941 
Mr. Eivind Anderson, 
o17 North ‘‘1’’ Street, 
Tacoma, Washington. 


Re: 400 Bed Hospital Gr a Lewis, 
Wash. 


Dear Sir: | 

We submit below our figures covering the ae 
lation of Plumbing, Heating, Steam Distribution, 
Boiler Plant, Hot Air Furnaces, and Stoves, in the 
above project: 


Basic Bid: 
Two Hundred Eighty-Six Thousand and No/100 
VOUS, to aa ($286,000.00) 
Ttem 2—Deduet for 29 miscellaneous buildings— 
Thirty-Three Thousand and Six Dollars ($ 33,006.00) 
Item 3-A—Add Each— Eighteen Hundred Sixty-Nine 


OO) ads hee ($ 1,869. oe 
3-B—Deduct ‘‘ —Seventeen Hundred Seven 

\DFa) IPs pce yemememteet ne aes ($ 1,707. 00 
3-C—Add ‘* —QOne Hundred Fifty-Seven 

Dollars: scene | ($ 157.00) 
3-D—Deduct ‘‘ —One Hundred Forty-Two 

Dollars .1ieeee eens (S$ 142.00) 
3-E—Add ‘* —_Six Hundred OL ake 

Dollars): ove eerr ($ 645.00) 


3-F—Deduct ‘‘ —F ive Hundred Ninety-One 
DGG eae he eee ($ 591.00) 
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3-G—Add Fach—Sixteen Hundred Seventy-One 

Dollats 2.22.24. ($ 1,671.00) 
3-H—Deduct ‘‘ —Fiftcen Hundred Thirty-Three 

Dollars” .........22 ($ 1,533.00) 
3-1 —Add ‘© — Hight Hundred Fifty-Five 

Dollars .......2.2. ($ 855.00) 
3-J—Deduct ‘* —Seven Hundred Ten 

Dollars: -........2. ($  TIOOG 
3-K—Add ‘¢ _ Twelve Thousand Three Hundred 

Twenty Dollars... ($12,320.00) 
3-L—Deduet ‘‘ —Eleven Thousand Five Hundred 

Thirteen Dollars ........ ($11,513.00) 
3-M—Add ‘¢ _-Forty-Six and No/100 

Dollars: 2c... ($ 46.00) 
3-N—Deduet ‘*‘ —Thirty-Six and No/100 

Dollars ::...1..2... ee ($ 36.00) 
3-O—Add ‘¢ __Kight Hundred Seventy-One 

and No/100 Dollars ....($ 871.00) 
3-P—Deduect ‘6 —Eight Hundred One 

Wolleics: .........2.. 2 ee ($ 801.00) 
3-Q—Add ‘¢ __ Seven Thousand Six Hundred 

Thirty-Four Dollars....($ 7,634.00) 
3-R—Add ‘¢ __Four Thousand Three Hundred 

Ninety-One Dollars ....($ 4,391.00) 
3-5—Add ‘ —Nine Thovsand Nine Hundred 

Seventeen Dollars ......($ 9,917.00) 

Item 4-B: 

Ae SiG), Sucell te ele pe? foot........ am $ .80 
211," “ a 85 
aoe ‘e 6 el 90 
eyes f “ SEC. 1.20 
eee = oe POP jhe) 
6—Deleted 
7—Deleted 
8—Deleted 
§—Deleted 

10—1Y,” Std. Rising Stem Coe Valves, installed ae . 10.60 
i=,” . (C2 1200 
12-2” eu i a ea 2 ON) 
13—21,,” é¢ a9 éé é¢ a 35.00 
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14—114” Anchors—installed—each —....2...22..00ce-2eesseeeeereceeees 0.00 
15—2” Anchors a CE) OTIS EDSS: ck 5 en ee 5.00 
16—21%4” Anchors - Si a hed en 6.50 
17—3” Anchors ms a oe eo ene 7.00 
18—114” Expansion Joints—installed—each........0.000.0..... 70.00 
19—2” e : seer Reece cae 76.00 
20—214,” a a gs ieee c Seemreta 85.00 
21—3” . sie sees ee eee 102.00 


Sewer and water have been figured 5’ out from building. 
Very truly yours, 
LORD and HASTORFE 
By H. L. HASTORF 
It is agreed that this document becomes a con- 
tract between EKivind Anderson and Lord and Has- 
torf, contingent upon Hivind Anderson receiving 
award from United States Government. 


Cr 


Siemed iiss... day of ........ 1941 
[Endorsed]: Filed Apr. 12, 1944. 


Mr. Peterson: ‘That is all. 


Cross Examination 

By Mr. Lycette: 

@. Mr. Anderson, when yeu were first called as 
a witness here, that was on ‘l'hursday, I believe, of 
last week, among other things vou testified that 
you did not pay Mr. Hall’s hotel bills in Washing- 
ton, D. C. You have changed your mind, you did 
pay them, did you not? 

A. I paid my hotel bill and there probably was 
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some charges [4384] on the same bill that should 
have been paid by Mr. Hall that I did pay. 

Q. You recall when you were here on the stand 
on Thursday that there was shown to you Plain- 
tiff’s Exhibit 4, which is a letter dated April 30th, 
which was signed—purports to be signed by you 
and attached to it is a signed letter by Mr. Rush- 
hight. Do you recall that you denied signing that 
letter? 

A. No, I don’t think I denied signing it. I did 
not say that I did sign it or did not sign it, I said 
I had difficulty in recognizing the letter, I believe 
that is the way intended to say it, if I didn’t. 

Q. You now admit that you signed that letter, 


did you not? A. I can connect it up. 
Q. I now ask you if you don’t admit that you 
signed that letter? A. Iam explaining it. 


«6 ay) 


Q. You can answer it ‘yes’ or “*‘no’’, and ex- 
plain it later. 

A. I signed the letter if you want it that way. 

@. I asked you to look at your signature on 
Thursday. Has your recollection of your signature 
changed between now and Thursday ? 

A. My signature isn’t constant on paper. 

@. That is your signature? 

A. That 1s my signature. : 

Q. No question about it at all? 

A. I don’t think so. I don’t think there is any 
question about it. 

Q. Now, on Thursday I asked you—I showed 
you a set of specifications which are Plaintiff’s Ex- 
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hibit 15, which [4385] were the sub-specifications and 
you recall that you at that time denied that a set of 
such specifications had been put out by the govern- 
ment. You now admit it, do you not? 

A. J don’t recall that I particularly denied it. 
T said I had difficulty in recognizing it, but after 
my memory has been refreshed I recognize this 
now. 

Q. Well, do you recall 

A. (Continumg): IJ seen this mechanical one, 
sub-section or whatever it stands for, sub, which 
covers boilers, the high pressure boiler which was 


purchased. 

Q. Mr. Anderson, you testified on Thursday 
that you did not see those specifications, or have 
them until after your sub-contract with Mr. Rush- 
light had been entered into. Isn’t it a fact now, 
that you had those specifications long prior to that 
time ? 

A. No, I don’t say it had been long prior to 
that time. It must have come to attention during 
this negotiation of those different boilers that was 
bought, and of course it is possible that [ did not 
pay a great deal of attention to those particular 
specifications because of the fact that the matter 
that is covered herein was determined by negotia- 
tion with the boiler people, and their proposal 
covered everything in here, and that would be 
appheable to that purchase of the boilers. 

Q. Now, come back to this—your contract, ac- 
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tual written sub-contract with Mr. Rushlight was 
signed on May 15th, was it not? 

A. ‘That is the date. 

Q. Now, vou now admit that you had these speci- 
fications, [436] Plaintiff’s Exhibit 15 prior to that 
time? 

A. I think I testified that I saw them during 
that interim of negotiating about those boilers. 

Q. I will ask you now if you did not have those 
specifications on April 13th or April 30th, at the 
time vou wrote that letter? 

A. T don’t believe so, I don’t believe so. 

Q. You say you think you saw them some time 
prior to May 15th, the actual date of Mr. Rush- 
light’s contract, but vou are not sure of that, is 
that correct? 

A. Recollecting my memory on them, I saw those 
specifications at Fort Lewis when talking to the 
mechanical engineer there about the boilers that 
they were going to use, and from that on T don’t 
know when later on IT saw them, until [ saw them 
here in this trial. 

Q. All right, didn’t you have a copy of those 
specifications at the time that vou gave vour pro- 
posal to the government on the change in the power 
house ? 

A. No, IT am quite positive that I did not, he- 
enuse there was really nothing in here that econ- 
eerned that bid of mine, that those specifications 
im particular would interest me. 

Q. Well, Mr. Anderson, the specifications were 
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the only things that were out that governed that 
changed bid on the power house? 

A. This specification ? 

Ge Ves: 

A. No, this specification does not govern the 
ehange on the botler house at all. It does not even 
deal with the change of the boiler house. [437] 

@. Isn’t that the complete set of specifications 
which covers the change in the power house? 

A. No. 

@. Have vou ever compared those, Mr. Ander- 
son ? eee eli be 

Q. Just a minute now, have vou ever compared 
those with the original specifications that are found 
in Exhibit 2? Just answer it ‘‘yes’’ or ‘‘no’’. Have 
vou ever compared them ? 

A. Yes, | have compared them shghtlv. 

@. All right, don’t you know that paragranh by 
paragraph thev take up the subject matter that 
was in the original specifications ? 

A. They don’t. 

@. Wiring and everything else, with one ex- 
ception, the steam distribution system ? 

A. They don’t. They might be identical to the 


ones in the main specification in many instances, 
because of the fact that those are in fact a boiler 
specification, which I recognize now as being pre- 
pared probably years ago before we ever got this 
contract, and merely concerns itself to specify sueh 
type of boilers, and it is evidently drawn bv the 
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boiler manufacturers themselves to cover their 
particular product, and of course 
Q. Is that true also then of the original specifi- 
cations? 
A. J think that carries a good deal of the same 


provisions, the only difference in there that I can 
see is that the original specifications concerns it- 
self with three boilers of a low pressure type and 
this concerns itself with two boilers of a high pres- 
sure type. No other difference that I can find in 
there is apparent, as far as the boiler [488] is 
concerned. 

Q. Now, on Thursday you said that when you 
went back to Washington, D. C., and up to the 
time vou came back here, you did not know Mr. 
Hall was a lawyer? 

A. No, I did not know Mr. Hall at all. 

@. Well, I said you testified that vou did not 
know that Mr. Hall was a lawver, and after you 
made this trip back to Washington, D. C. and 
been there ten days or two weeks, you did not know 
that until some time here recently, is that true? 

A. That is true, I did not know Mr. Hall, neither 
in person or as an attorney. 

Q. Well, that was not the question I asked vou. 

A. Well, that is the answer T gave. 

Q. fT asked you if you knew he was a lawyer. 
Didn’t you tell me the other day that you didn’t 
know he was a lawyer? 

A. 1 did not know him at all. I say T did not 
know he was a lawver or otherwise. 
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Q. When was the first time you learned that, 
here in the court room? 

A. No, ! don’t think so—I don’t think so. [ 
must have learned it a good deal earher than that, 
because of the fact that Hall, after this job was 
finished at Fort Lewis, he rendered me a bill as 
an attorney for legal service. Then I knew he was 
an attorney—at least, I anticipated at that time 
that he claimed to be an attorney. 

@. Are vou now saying that was the first time 
vou knew Mr. Hall was a lawyer? 

A. Yes, I beheve that is the first time it reall 
came to [4389] my attention. 

Q. Now, Mr. Anderson, IT understand from your 
testimony that the first time you ever discussed the 
price of the sub-contract with Mr. Rushlight was 
on May 6th, is that correct ? 

A. There was testimony to that effect, I believe, 
that as far as discussing a price or a definite bid, 
that took place—that took place on Mav the 6th. 

Q. Is it true, as you have testified before, that 
you positively had no discussion of price with Mr. 
Rushlight before May the 6th, after you had been 
out to Fort Lewis and discussed the change in the 
boiler plans with the authorities there? 

A. To the best of my recollection that is true. 

Q. He had no—if you had not discussed the 
price, of course he could not have been promised 
any contract of any kind prior to that time, is 
that true? A. Yes. 
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Q. Now, going back to April 8th, as I under- 
stand you, you had never—you said you had never 
met My. Rushlight prior to April 8th, the morning 
when the bids were actually opened down at Fort 
Lewis? 

A. I veeall as being Mr. Rushhght’s testimony. 
T did not testify that, I don’t think. 

Q. Did you not testify here the other day that 
the first time you ever saw Mi. Rushlight was the 
morning the bids were opened when the represen- 
tative of your surety company took you to Camp 
Lewis? A. No, I did not. 

Mr. Peterson: That was not on this job. [440] 

A. I did not, I remember Mr. Rushlight testi- 
fied that he never met me before this bid opening. 

Q. Well, now, had you met Mr. Rushlight prior 
to the morning of May 8th, or of April 8th, 1941? 

A. TI-seem to recall I have met Rushlhght before, 
not on that particular job but on other oceasions. 

Q. Did you ever have any business with him be- 


fore April 8th? A. No. 

Q. Has he ever bid anything to vou before 
\pril Sth? A. Bid anything to him? 

Q. Yes. 


A. No, i never gave him a bid on anything. 

Q. Has he ever made a bid to vou prior to that 
time ? 

A. 1 couldn’t really recall that. It is possible, 
but I can’t testify as to that. 

@. All right, then, in the month of April— 
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say from April Ist, 1941, to April 8th, 1941, had 
vou seen him? A. During that interim? 

Q. Yes. A. No. 

Q. So far as anything in this case or this con- 
tract is concerned, the first time you ever saw him 
was on the morning of April 8th, is that right? 

A. I recall that. 

@. And then it was by happenstance that he 
met you some place in town here with your bond- 
ing company agent, is that correct? 

A. Yes, that is the recollection I have on that. 
The bonding agent said that he wanted to stop— 
come through town and pick up Mr. Rushlight, he 
wanted to go to the bid [441] opening. 

Q. And then Mr. Rushlight accompanied vou 
to the bid opening, or rode in the same ear with 
you, in the same car down to Fort Lewis? 

A. He did not accompany me. He was a passen- 
ger of the bonding agent. 

Q. That is what I said, he just happened to 
ride in the same ear? A. I recall that. 

Q. After the bids were opened on May 8th— 
or April 8th, your bid appeared to be the low bid, 


did it not? Pees 1h Cid: 
Q. And then, you left Camp Lewis, did vou not, 
and came back to Tacoma? A. Yes. 


Q. You did not see Mr. Rushlight again from 
the morning of April 8th, or hear from him from 
that morning of April 8th until about April 12th? 

A. That is my recollection. 

Q. And then, without having any discussion with 
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you regarding giving you a bid, price, terms, or 
anything else, he called you up long distance from 
Moscow, Idaho, on April 12th, is that correct? 

A. Well, now, I think there might be something 
in there that is missing, because I recall Rushlight 
rode into town in the same car and at that time 
he made remarks that if I got this contract he 
wanted to bid with me, and wanted to get in on it, 
and he says, do the plumbing. 

Q. What did you tell him? 

A. Well, I told him that I would determine 
that if I got the [442] contract. 

Q. Now, at the time you started your—you had 
made your bid of April 8th, you did have bids 
from other people for plumbing and heating upon 
which to make up your own bid, did you not? 

Did I get that date right? 

On April 8th, I say. 

Prior to April 8th? 

Yes. 

T had telephone quotations. 

From how many people, do you remember ? 
I don’t recall, but J know definitely that 
Hasdorff of Portland called me and it is possible 
there was others, I think, also. I thmk also Mtr. 
Urben called me that he was endeavoring to get a 
figure on the job. It was late, he did not know 
whether he could get it out or not in time. 

Q. But, you did not have one from Mr. Rush- 
heht? 

A. No, I heard nothing from Mr. Rushlight. 
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Q. So then, on the way back to town Mr. Rush- 
light said if you got the job he would like to figure 
with you, is that it? 

A. He said that he was delayed in getting out 
his figure from the start, but he said, ‘‘We can work 
that up, if you get the job, I want to give you a 
price’’, he said. 

Q. He was not a friend of yours, was he? 

A. Well, I don’t know what you mean, a friend. 

Q. Well, he had never prior thereto visited at 
vour home? 

A. No, he never had dinner with me or any- 
thing like that. 

Q. Orv had he ever done any busines with you? 

A. No, we had never done any business. [443] 

Q. Then, on the 12th of April, you say that— 
you testified I beheve that he ealled you Jong dis- 
tance from Moscow. Idaho. That is correct, is it? 

A. That is right. 

Q. Now, on the 12th when he called you, what 
did he say? 

A. Ue asked how IT was getting along out there 
at the constructing quartermaster out at Fort Lewis. 
in getting this contract signed up—if I had it or 
the status of it, and then I told him I did not have 
it and I had not received any definite information 
whether I would get it or not, and I intended to 
go back to Washington to find out just what the 
delay was, and if there was anvthing there I could 
speed it up on. 
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Q. Then, he told you he would meet you in 
Spokane, did he? 

A. Yes, he said that he had in mind to go back 
to Washington himself and on other business and 
he might be able to see me at the airport at Spo- 
kane and probably take the same plane. 

Q. And you left the same day, did you, from 
Tacoma ? 

T left—no, I left from Seattle. 

But, you left the same day? 

Y don’t think so. 

How long—— 

I think he called me the day before I left, 
or the same day. Now, I wouldn’t recall that, that 
would be practically impossible. 

@. Did he say anything to vou about telephon- 
ing to Portland or to his attorney, Mr. Hall? 

A. That he was? 

@. Yes, that he was going to do anything to 
help you on your [444] contract ? A. No. 

Q. Now, as a matter of fact vou did not even 
disclose to Mr. Rushlight in your telephone con- 
versation. of April 12th, that vou are having diffi- 
eulty getting the contract? 

A. Qh, T was not having any difficulty, T didn’t 
recall any difficulty. 

@. Well, if you were not having anv, vou did 
not tell him you were having 

A. I didn’t have the contract, I told him it had 
not been awarded. 
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@. It had not been awarded. You did not say 
you had any difficulty ? 

A. I eouldn’t say I had any difficulty because 
the contract would not be awarded in two or three 
days after it was bid. 

Q@. Put it this way, Mr. Anderson, there was 
nothing in your conversation with Mr. Rushlight 
to enlighten him or to advise him in any way that 
you were having trouble or anything other than 
you simply did not have the contract on April 12th ? 

A. Well, I don’t know now what Mr. Rush- 
hght’s actual conversation was. His conversation 
was that—the substance of it was that he intended 
to go to Washington on business. 

@. That is right. 

A. And he wanted to see me at the airport, if 
he could get his business cleaned up back there 
he would go back on the same trip, and J assumed 
that he done that merely to [445] have an occasion 
to talk to me more about this sub-contract and 
probably be ready and be prepared to give me the 
lowdown bid and get the job; in other words, his 
method of selling his business. 

@. You judged from his conversation, then, that 
his only puropse in coming to Spokane and Mr. 
Rushlight going to Washington, D. C. was to take 
care of some business of his own, and talk maybe 
with you about how good a job he could do—sell 
himself to you on a job on April 12th, is that cor- 
rect, Mr. Anderson ? 
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A. I don’t reeall going into any specific details 
of why he wanted to come there and how he wanted 
to come there or any other thing that he mentioned 
than what I have already testified to. 

Q. Well, [ want you to tell me again, that is 
why [I am asking you. A. There wasn’t. 

Q. There wasn’t, now, you just—in short, the 
conversation was that you had not—he called you 
up to ask you if you had got the contract yet, 
that is right? 

A. Well, he asked me how I was getting along 
and getting this contract, what the status of it was 
and it is possible that im the conversation that he 
might have intimated to me that he knew some- 
thing he wanted to tell me at Spokane. 

Q. Now, did he intimate that he knew there was 
something wrong about vour not getting the con- 
tract ? 

A. Ue did, as I reeall that conversation at Spo- 
kane, he opened up with the statement that he had 
had a telephone conversation with Senator Hol!- 
man and from that conversa- [446] tion he con- 
eluded that it would be difficult for me to get this 
contract. 

Q. He told you that—he disenssed with you 
then, that he had a conversation with Senator 
Holman between the time vou talked to him on the 
12th and the time that you got to Spokane? 

A. No, [ would not say that. He did not men- 
tion what time it was. He did not say the date of 
the conversation, but that is to the best of my reeol- 
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lection—that is the way he introduced himself on 
the subject. 

Q. Well, now, let’s stay with the 12th. Senator 
Holman’s name was not mentioned in the telephone 
conversation of the 12th? 

A. Not that I know of, as I recall. 

Q. And then, is it your recollection now that 
on the 12th he intimated to vou that you were going 
to have trouble getting this contract, or not? 

Eee, NG: 

Q. Or did that occur in Spokane? 

A. I don’t know what he intimated, what trouble 
I was going to have. He said he had talked to My. 
Holman. 

Q. Was this on the 12th? 

A. Well, that was when I arrived at Spokane. 

@. Now, I want you to confine yourself to this 
telephone conversation that you had. 

A. I think I arrived there the 12th, and this 
telephone conversation, there was nothing said 
about calling Holman or having trouble, in that. 

Q. Well, did vou get in Spokane on the 12th, 
was it? 

A. Oh, yes, I arrived on the 12th, the same 
day I left, [447] naturally. 

Q. Well, you left on the 12th. Well, then, this 
conversation with vou was a day or two prior to 


that ? A. Yes, it was. 
@. It must have been the 10th or Tith, then, is 
that right? A. Most likely on the 11th. 


@. Now, in that conversation that was between 
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Rushlight in Moscow and you in Tacoma—I am 
trying to find cut from you now, if you now say 
that Rushlight told you you were going to have 
trouble in gettmg this contract? 

A. In the conversation? 

Q. Over the telephone. 

A. I don’t recall that. 

Q. Then, you got on the plane and when you 
got to Spokane you got off the plane to meet Mr. 
Rushlight ? 

A. IT did not particularly get off the plane to 
meet Rushlight. The plane stopped at the airport. 
There might be other reasons you want to get in 
the airpert. It is customary to step off, vou know. 

@. You did not—one of the reasons you got off 
the airplane there was not to see Mr. Rushlight, 
is that right? 

A. I did not stay on the plane or try to stay 
on the plane for the purpose of evading Rushlight. 
T stepned off the plane and met Rushlight there. 

Q. When vou got off the plane, did von look 
for Mr. Rushheht? 

A. No, I walked right in the station for my 
purpose of going there and Mr. Rushhght was 
right there intercepting me. 

Q. You did not look for or intend to look for 
him? 

A. No, f don’t reeall IT made any special effort 
to look for him. [448] 

@. Then, when vou saw Mr. Rushlight there, 
Mr. Hall was with him? 
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A. The two of them was together and Mr. 
Rushlight introduced me to Mr. Hall as his secre- 
reny. 

Q. Now, will you just tell me now again, what 
that conversation was—it was very short, wasn’t 
19 A. It was very short. 

Q. Will you just tell me again what the con- 
versation was between all three of vou? 

A. Yes. The substanee, he says that 

Q. Say who it was. 

A. He had a telephone conversation with Hol- 
man of Portland, and heard from him that it might 
be questionable whether the contract would be 
awarded to me and that he had after that decided 
to have his secretary go to Washineten in place 


of himself, and he would make his trip around to 
New York and that Mr. Hall, who was his secre- 
tary, he though that he might have more influence 
with Senator Holman bv the fact that he was his 
campaign manager. At that point I interrupted 
and I said, ‘‘Boys, now let me get this straight, 
if this is your intention to make a trip to Wasbh- 
ington to represent me’’, TI said, ‘“‘! think that is 
entirely superfluous, because of the fact that I 
am well acquainted in Washington. I have good 
connections there with my own representative here 
from Tacoma, Congressman Coffee. whom I know 
intimately and don’t go out of vour way. bovs, to 
make any trip to Washington for me, if that is 
what vou mean.’’ They explained, no, that was not 
the idea, they were going back on business. He had 
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his ticket and he was going on this plane and 
very [449] well, then—— 

Q. Well, the conversation opened up, you say, 
with Mr. Rushlight telling you that he had had a 
telephone conversation with Senator Holman at 
Washington, D. C., that is the way this conversa- 
tion in Spokane 

A. At the airport. 

Q. Did he tell you whether the Senator had 
ealled him or he had ealled the Senator? 

A. No, I don’t recall how that was. There was 
a conversation by the telephone, he mentioned. 

Q. Did you ask him, ‘‘Well, how did you hap- 


yy 


pen to be—— 

A. No, 1 did not inquire. 

Q. ‘‘Sticking your nose into my business and 
calling Senator Holman’’? 

A. There wasn’t any question about that. T 
figured that that was our of my territory to ask 
those questions. He had a right to call Mr. Holman 
on any business he wanted to if he so chose. 

Q. You did not ask him? 

A. I did not ask him to call Mr. Holman at all. 

@. Prior to that, before you got to Spokane 
you had not requested Mr. Rushlight to either 
contact his own lawyer or to contact Mr. Holman? 

A. -Absohitely not,—absolutely not. 

@. And the first part of this conversation in 
Spokane was devoted, as vou told us then, to his 
telling vou how he talked to Senator Holman and 
how he decided now to have his lawyer go to 
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Washington, D. C. because he thought he had more 
influence for getting a contract than Mr. Rushlight 
would have? [450] 

A. He did not say he was his lawyer, he said he 
was his secretary. 

Q. Well, his secretary, he said, would have more 
influence in getting a contract than he would? 

A. No, he said his secretary would have more 
influence with Holman. 

@. Influence about what? 

A. I suppose he inmiated with the War De- 
partment or something. 

@. Have influence to do what, or get. what? 

A. Get contracts, or I know what they were talk- 
ing about and I said, ‘‘I am not interested in that 
service; if you want to go to Washington for that 
purpose, just put it off your mind.’’ I said, ‘‘T am 
not interested and I would not assume any obliga- 
tion whatsoever.”’ 

Q. Did you tell him in advance you would not 
assume any obligation? 

A. Yes, I said if that is what they had in mind 
I was not interested in assuming any obligation in 
that respect, and they pointed out that they weve 
going back on business and they will make this ar- 
rangement independent on anything else that might 
come up. 

Q. All right, then, vou did not at that time give 
Mr. Hall a hundred dollars in cash, right at that 
place? 

A. No, I did not. 
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Q. Did you give it to lim at any other, place? 

A. I don’t believe I would give it to him if he 
asked me for it. He was a stranger to me. 

@. And you did not give it to him any other 
time or place? A. No. [451] 

Q@. And then Mx. Hall did get on the plane, the 
same plane with you when vou went to Washing- 
ton, ID. C., that 1s conrect; isn) it? 

A. ‘That is the route we took, ves. 

Q. And when you got in Washington, the first 
day you were there, you were unable to find a reom 
to stay n—a hotel room, were you not? 

A. Well, I wouldn’t say we were unable. 

Q. Well, you did not find one? 

A. There was rooms, but they were rather hard 
to find. ‘he town was crowded. The hotels were 
erowded. We had to eall several places to get 
accommodations because there was no reservations 
made. 

@. Didn’t you end up by you and Mr. Hall, the 
first evening you were in Washington, D. C., sleep- 
ing ina private residence? 

A. That is possible. We took whatever aceom- 
modations were available. 

@. And then in fact you slept in the parlor or 
dining room in somebody’s private home? 

A. I don’t eare, we slept some place. 

Q. The two of you? 

A. Yes, T think Mr. Hall slept too, I know I 
slept. 
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@. Then you went on the next day and went to 
a hotel and had adjoining rooms at. the hotel, did 
you not, during the entire time that you stayed 
there? 

A. That is right, we had rooms in the hotel, 
Hotel Hamilton, as I reeall it. 

Q. When you left Washington, either by mis- 
take or otherwise, you got the bill for the hotel 
rooms for approximately two [452] weeks and 
paid it? 

A. Yes, I know I paid the bill when I cleared 
out of the hotel. 

Q. Now, while you were in Washington, you 
and Mr. Hall went from one office to another, did 
you not, to the War Department? 

A. Well, of course I don’t know what you mean 
by ‘‘one office to another.’’ 

Q. Well, seeing about this contract ? 

A. I went to the War Department, contacted the 
officials there, as I was directed to do, or informed 
to do by the congressman. 

Q. Didn’t Mr. Hall go wtih you? 

A. I think he was with me on one occasion. 

Q. On just one occasion ? 

A. That is as far as I recall; I know he was 
there together with the secretary of Mr. Coffee the 
first time I called. 

Q. Now, would you say that only on one ocea- 
sion did he go to anv office with you—that he did 
go to any office with vou? 
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A. Is I recall, there was only two occasions on 
which we saw the War Department. 

~Q. Well, was he with you on both of those ocea- 
Sions, or just one? 

A. No, I don’t think he was. I think he was 
absent one time I was down there. He was busy 
with: something else. 

Q. After about two weeks you left Washington 
and came back to Tacoma, did you not? 

A. I don’t reeall exactly now the length of time 
that I was in Washington. It might have been 
close to two weeks [453] from the time I left until 
J got back: I made a trip to Boston and spent a 
couple of days up there. The time I traveled, 1 
guess it took about two weeks. 

Q. Then, after you got back to Tacoma here, 
did you see or hear from Mr. 


you did not see 
Rushheht while vou were back in Washington? 

A. No, I did not hear from him. 

Q. No contact with him at all during that time? 

A. Mr. Hall told me he had telephoned him in 
New York he was coming in, I think. That was 
about the last [ was there. 

@. When you got back out here to the Coast, 
then, the first thing that happened, you got this 
Exhibit 3 which is the letter dated A’pril 26th, 
where the quartermaster asks vou for revised plans, 
that is might, isn’t it? 

A. Now let me get that straight, Mr. Lyecette, 
just what you asked there. 


United States of America 209 


(Testimony of Kivind Anderson. ) 

Q. After vou got back out here, the first thing 
that happened in connection with this eontract was 
that you got this letter, Exhibit 3, I think it is 
dated April 26th? 

A. I think that is the first thing that happened 
officially that I recall. . 

Q. Now, up to that time I believe you testified 
that you had not seen Mi. Rushlight? . 

A. Prior to that? 

Q. That is right after you came back Fee 
Washington ? A. I am positive. 

Q. And after you got that letter, Mr. Rushhght 
called you up voluntarily, did he, and told you that 
there was a change order being made and he eould 
help vou and give you [454] some information 
about it? . 

A. Yes, I reeall that he told me that he had 
been asked to go to Fort Lewis and assist some 
persons there, or the constructiong quartermaster 
to give him an estimate on a revisision of the heat- 
Ing system. 

Q. Do you recall about when it was—he called 
vou up to tell you that, did he not? 

A. He called me up. 

Q. Do you recall about when it was that he 
ealled vou to do that? 

A. When he ealled me? 

Q. In relation to this letter, yes. 

A. Oh, it might have been—it might have been 
two or three days subsequent to this letter. 
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Q. Now, up to that time he still of course had 
no contract with you and had never given you a 
figure on doing the work, either orally or in writ- 
ing, had he? 

A. No one ever had a contract with me before 
[ got the contract myself. 

Q. All right, the other part of the question, he 
had not up to this time given you a figure orally 
or in writing about the contract? 

A. Not any definite figure, no, sir. 

@. And after he volunteered to assist you in 
working out some figures in connection with the 
call which the quartermaster had asked for in the 
letter of April 26th, you and he sat down together 
and worked out a set of figures, did you not? 

A. You said after he volunteered to give me 
firures ? 

Q. That is right. [455] 

A. Well, I don’t know whether he volunteered 
to give me those figures or volunteered to give those 
to the constructing quartermaster. 

Q. When he ealled you up on the phone, where 
was he, do you remember, when this call came 
through ? 

A. I don’t know whether he called me from Fort 
Lewis or from town. I recall he called me and told 
me that he had been asked by the constructing quar- 
termaster at Fort Lewis to work up some ecomputa- 
tion for this kind of heating system. 

Q. Well, did you say he called you from some 
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place and said that the quartermaster had asked 
him to work up with you, or help you work up—— 

A. No, no, that was not the conversation. 

Q. Well, what was it? 

A. The conversation was not that the construct- 
ing quartermaster had asked him to help me, but 
the conversation was that he had been asked by the 
constructing quartermaster to help them. 

Q. Oh, to help them? A. Yes. 

Q. With some figures; all mght, when he told 
you that the constructing quartermaster asked him 
to help the government on some figures, what was 
the rest of the conversation then ? 

A. He said now then he would have those figures 
and if I wanted them it would help me materially to 
get my bid in to the government on this revision. 

Q. Now, when he had this conversation with you, 
over the telephone, Mr. Anderson, what did you 
think, that he was working for the government at 
that time? [456] 

A. I didn’t know. I didn’t know whether he 
was actually hired by the government to do this. i 
would assume that he was, because the government 
generally don’t ask people to work for them for 
nothing. 

Q. All right, then, when he came up with a set 
of figures which he submitted to you, did he—he 


brought up a set of figures? 

A. He ealled me from the hotel after refreshine 
my memory on this thing, he called me from the 
hotel and that is probably where he called me from 
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in the first place, and after I told him that I still 
was a little bit behind in getting out a definite figure 
because I just received the plans and I didn’t have 
sufficient time to go over the drawings that would 
cover all the rest of the work that would be involved 
in that revision item, and I think he at that time 
asked me if I took my stuff down there to the hotel, 
the estimate, that I probably had the quantities, 
that he had, that we could work it up and get in a 
bid because at that time he told me that the people 
out there at Fort Lewis were very anxious to get a 
price in on this so they could go ahead with the 
work, and this contract; and as I recall after this 
conversation I picked up the information that I had 
and J went down and had a conversation with him 
down. there at the hotel, to the best of my recollec- 
_tion. I think you showed me here a proposal, and 
in following up I recall that after we talked to and 
fro about the cost of this job, that we made up a 
bid there. That was typewritten by the hotel secre- 
tary, hotel stenographer—public stenographer. 

@. Is that this bid of April 30th that yon foreor 
about the [457] other day? 

A. I beheve that is—I believe that is, and he 
asked me if he could have a copy of it. IT think I 
made up several copies. 

Q. Don’t you remember the other day vou said 
vou threw it in the waste paper hasket and if he 
cot it he must have taken it out of the waste paper 
basket ? 
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A. No, sir, I said I didn’t know that, if he got 
it that is the only way I could assume he got it. 

Q. The fact is, you just now testified he gave it 
to vou. Did he get it out of the waste paper basket, 


or 
A. I don’t know, that is the only connection 
Q. Now, when he came in,—you ean go on with 


your story,—when he came and talked to you over 
the phone and you assumed he must be employed bv 
the government to do work on these figures and he 
got together and as a result of that worked ont this 
exhibit, is that 4? A. Yes, that is 4. 

Q. Exhibit 4 of April 30th, is that correct? 

A. That proposal was made on the 30th of April. 

Q. No, the question I asked you, Mr. Anderson, 
is this: You have already told us that after he 
talked to you on the phone you gained the impres- 
sion that he must be working for the government. 
Then I am asking vou with that impression on your 
mind, vou and he got together and worked out this 
proposal, that is Plaintiff’s Exhibit 4, is that cor- 
rect? 

A. Well, I don’t know how we worked it out to 
gether, except that he gave me those prices that he 
shows here on this breakdown. [458] 

Q. Well, let’s take them separate. 

A. He showed me that the difference in the heat- 
ing plant would be $10,537.00 plus $1500.00 over- 
head which is shown here, and plus $1800.00 up 
above there fer foundations. Now, that is, of 
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course, the only information that he could have 
given me. 

Q. Well, now, just when he came up there, just 
tell me what he had with him or what he did when 
he got to the hotel? 

A. J wouldn’t venture to testify here three years 
after this happened absolutely every move he made 
and every word he said, but I recall this thing very 
hazily, that he called me up and said he had this 
information and if I would come down there to the 
hotel he would give it to me. 

Q. All right, when you got there what informa- 
tion did he give you? 

A. He gave me this copy, a copy of this break- 
down here showing the new original estimate and 
the revised estimate. 

Q. Now, that Exhibit 4 consists of two sheets, 
there. Now, which sheets are vou referring to that 
he gave you, the one signed by him or the one 
signed by you? 

A. That would be the one that bears his name. 
Whether he signed it or not I don’t know. 

Q. Was it already made up in the form you find 
it attached to there? 

A. You recognize, that the government would not 
recognize this second sheet as signed by Rushhght, 
that would be of any value to the government in 
bidding direct by me. 

@. I am asking you now, Mr. Anderson, if that 
second sheet of Exhibit 4 was all made up and 
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signed by Mr. Rushlight [459] when he came to the 
hotel and met you? 

A. It was not signed, i am satisfied of that be- 
cause there would be no purpose in signing it. 

Q. Was it made up at that time? 

A. Yes, it was made up. It must have been, to 
the best of my recollection, it was made up. 

@. All right, now, when was the second sheet 
made up there, the one that you signed ? 

A. That bears the date cf April the 30th. 

Q. Well, I say, when was it made up, the same 
day? 

A. Aecording to the date it is on April 30th. 

Q@. What is your best recollection as to where 
those figures came from that are on that sheet? 

A. Those figures evidently are my own figures. 

Q. All right, did you have those when vou met 
Mr. Rushlight or did you and Mr. Rushlight to- 
gether work those figures out? 

A. I evidently had those figures, because I dont 
think Rushlight would be competent to even figure 
this out himself if he tried to. 

Q. You think vou had those all made up by the 
time you got there? 

A. I think I had the items. Whether thev were 
all made up [ don’t know. 

@. Then you and Rushlight talked about it and 
I think you said that you and he decided to write 
up a complete bid, is that correct? 

A. That is what we did and what we decided on. 
Outside of that, I can’t testify to it. 
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Q. Well, how long were you together on that 
occasion? [460] 

A. It ecouldn’t have been very long. 

Q. Well, how long, give us your best estimate 
or guess ? A. Probably half an hour. 

Q. How? A. Probably half an hour, I say. 

Q. In half an hour, and then in half an hour 
the figures which are on the sheet signed by you 
and the letetr of April 30th were made up and put 
into form and typed, were they? 

A. It took probably some time for the secretary 
to type them off. It might be thirty minutes or so. 

Q. Who typed them up? 

A. Who typed them? 

Q. Yes. 

A. If this is the letter that was typed there, it 
was typed by the public stenographer in the hotel. 

Q. Who gave the information to the public 
stenographer ? 

A. It is my letter, so I naturally gave it myself. 
Most likely I dictated this letter myself to the steu- 
ographer. 

@. Then, after the copies were back, you signed 
up a number of copies including that particular one 
there, did you not? A. Ub-huh. 

Q@. Mr. Rushlight asked for it and you gave it 
to him? 

A. He evidently did ask for it or got one from 
the seeretary, I don’t know. 

Q. Well, now, this was a public stenographer ? 

A. Yes, it was. 
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Q. Well, now, when he asked for one and got it, 
he got it from you, didn’t he? [461] 

A. It is reasonable to assume that he did, yes. 

Q. Now after he had those, you had given that 
to him and made it up, did he go away then, or do 
you remember what happened then? 

A. I don’t remember what happened. The only 
thing I recall what happened is, we concluded this 
conversation and I went down about my business 
and probably went home to get a letter—to get an 
envelope or something to put this proposal in, with 
the intention of giving it to the government. 

Q. Now, what was your purpose in the begin- 
ning of getting together with Mr. Rushlight there 
and writing up that letter? 

A. Well, the purpose was, as he explained to me, 
that it would expedite the matter of getting in this 
bid. That was the only purpose that I seen. 

Q. The initiative was all from Mr. Rushlight 
then, telling you this to hurry up and get in a bid? 

A. It seemed to be. 

Q. Did he say anything to you about figuring 
it on a good safe basis that day? 

A. Yes, he said that he had gone through that 
mechanical part and he made ample allowance for 
those changes and if there was something that I 
should happen to miss in my own, that it would 
balance wo—probably balance up with what he had 
overestimated. 

Q. Now, he knew nothing about the portions 
that are shown in vour letter signed there ? 
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A. That was his suggestion. Now, he did not 
say he knew anything about it. He of course 
recognized that if I was to [462] bid in a hurry, 
that I—there could be a possibility of overlooking 
something. 

@. In the part that is covered by the letter you 
signed, you did all that figuring yourself, because 
that was your work to do? 

A. Yes, I did all that figuring from the informa- 
tion I had. I explained to him that my time had 
been very limited to go over those drawings, because 
they had just issued the drawings, and I didn’t 
have very much time to spend on them. 

@. Put it this way, I will just make it clear. At 
no time was Mr. Rushlight ever going to do any of 
that work that was covered in your letter, in your 
part of that letter, m the letter signed by you? 

A. Jn my part of the letter? 

Q Yes. 

A. In my part of the letter everything is cov- 
ered for that revision at a total price of $23,142.00. 

q. <All the work was to be done by you and not 
by Mr. Rushlight ? 

A. There wasn’t any work to be done by Mr. 
Rushlight, particularly, except that he got the con- 
beete1Or It. 

Q. Well, did vou say a little while ago that all 
of this work outside of that covered bv the twelve 
thousand dollar item was work which Mr. Rushlight 
was not famihar with and you did not think he was 


ai? a 
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competent even to bid upon? That is correct, 
ism t 1? 

A. Well, he did not explain to me, at least, that 
he was competent, and hasn’t made any effort, to 
the best of my knowledge, to estimate it. [463] 

Q. He had nothing to do with the preparing of 
the rest of the figures then other than the $12,000.00 ? 

A. He had nothing particularly to do with any- 
thing except what he volunteered to do. 

@. Then, you say you took it home and intended 
to get an envelope and send it out to the quarter- 
master, is that correct? 

A. I recall that that would be the following 
step to be taken there, if that letter was to go in. 

@. But then, some later time you say vou de- 
cided not to send that? 

A. I took time to recheck my work over the 
plans, and I concluded that I acted too: hastily 
here, I would take more time and let the construet- 
Ing quartermaster wait a few days until 1 gvt 
everything that I was satisfied it was the way it 
should be, so I never submitted this letter. I 
throwed it away. 

(). 
files? 

A. No, I did not. I never saw it in my own file. 

@. You have never seen that letter since? 

A. No, I have not, I throwed it away. 


You did not even retain a copy in your own 


Q. Now, when you made up the new preposais 
ou were goin Si . the at vour 
y ere going to sigh, vou made them up at vow 
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home and Mr. Rushlight was not there and had 
nothing to do with it, is that correct? 

A. I don’t think so, I don’t think he had any- 
thing to do with that. I don’t recall that he had 
any hand at all in making that proposal. It was 
made in my own office and I have no recollection 
of him being there at all. 

Q. Now, in your new proposal—that is, Plain- 
tiff’s Exhibit [464] 5, dated May 6th, is it not? 

A. Yes, sir, that is. 

Q. And you had plenty of time then to sit down 
and work that one out for yourself, and did so? 

A. Oh, yes, I had more time evidently on it. 

Q. Now, did you have any bids from any one 
else in the meantime on doing 

A. In the revision ? 

Q. (Continuing): 
there ? 

A. Qh, yes, I had prices on the other mechanical 
stuff. 

Q. You got prices from whom? 

A. Roy T. Early, got prices from him on the 
boulers and those items that went into that phase 
of it. 

@. Now, during this time were you soliciting 
offers from other people for the plumbing and heat- 
ing work, generally? A. No, I was not. 

Q. This last letter which was introduced here, 
it came from Hasdorff. Now, that came in on May 
oth, didn’t it? 


doing the revision work 
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A. No, it probably did not come in on May Sth. 
It probably came in on May 6th. 

Q. Or May 6th? 

A. I would say so, during that interim. I am 
not positive. 

Q. That is the only other bid that you had in 
between—is that the only other bid that you had in 
between the time of the original bidding and—— 

A. That is all I recall of. 

Q. Now, Hasdorff had given you this figure of 
$286,000.00 you say, orally, prior to the bidding on 
April 8th? 

A. Yes, he ealled me on the phone and gave me 
a price orally. [465] 

Q. And this letter of his of May 5th is simply 
putting that in writing? 

A. I,think so. It amounts to about the same 
thing. 

Q. This letter of May 5th from Hasdorff had 
nothing to do with the revised plan or substituted 
plan for the plan for the power plant, did it? 

A. Oh, that is confirming—that is his bid on the 


==main—under the original specifications. 


Q. On the original specifications ? A. Yes. 

Q. Now, when you figured your new proposal 
which went into the government on May 6th, 

Mr. Lyeette: May I ask Your Honor what ex- 
hibit that is? 

iijecourt: Vitis is Exinbit Nemo. 

Q. (Continuing) : which is Exhibit No. 5, 
you figured the boilers at $12,000.00, did you not? 
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A. Not the boilers alone, including the foun- 
dations. 

Q. The boilers and foundations at $12,000.00? 

A. Yes. 

Q. Of that amount you had figured $1500.00 for 
the foundations for the boilers, had you not? 

A. I think that is the way it worked out. 

Q. Now, you did not see Mr. Rushlight from 
April 30th until May 6th, did you? 

A. I don’t recall having seen him. 

Q. Well, your best recollection is that you did 
not see him during that time, did you? 

A. No, I don’t think I saw him. He might have 
called me on the phone, but I have no positive recol- 
lection of it. [466] 

Q. On May 6th, Mr. Rushlight met you in Ta- 
coma, did he? 

A. I don’t recall just how we met at Tacoma, 
but I recall that we went out there in my car, and 
it was along there with this figure. The constructing 
quaitermaster—I believe he called me on that day 
and asked me if I was going out, he wanted to go 
along. 

@. And when vou got out there, he submitted 
this letter of May 6th and vou say they told you 
orally at that time that it would be accepted? 

eee Ohad, 1s Viele 

Q. And then you drove back into Tacoma ? 

Kee Phat is right, 

@. And at that time was it that day that they 
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told you verbally out there that your main contract 
had been accepted ? 

A. Yes, and the revision had been accepted—the 
whole thing had been accepted. 

@. That the whole thing had been accepted, so 
then that was the first time you knew that you were 
going to get the main contract—knew it definitely, 
wasn’t it? 

A. That was the first time I had an official 
instruction to proceed with the contract. 

Q. Now, up to the time that you got back into 
Tacoma, on May 

A. You asked me there of that was the first time 
I knew that I would get a contract, did you? 

Q. I did ask you that. 

A. Well, I would say that I knew that from the 
time that I left Washington, as far as an under- 


standing was. 

Q. You had been advised unofficially that? [467] 

A. Yes. 

Q. That you would get it? Now when you went 

~out—when you left Fort Lewis on May 6th and 
came hack into Tacoma, up to the time you got 
back to Tacoma you had not had any oral or written 
bid from Mr. Rushlight to do the plumbing or 
the heating? A. Not as to price. 

Q. Price had never been—price had never been 
mentioned between you and Mr. Rushlight up to 
that time? 

A. No, there was no occasion for it because the 
contract was submitted for a revision and I was 
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working on that to get those revisions set up so 
that I could—would know what the requirements 
would be. Right at that time there naturally would 
not be any occasion to inquire for prices. 

Q. When you got back to Tacoma what hap- 
pened then? 

A. When I got back to Tacoma? 

Q. Yes. A. When? 

Q. On May 6th. A. On the way in? 

Q. That is right. 

A. We discussed what the prices would be for 
the heating and plumbing item. 

Q. Did you put it this way, ‘‘Well, now, now I 
am ready to talk business with you and now you 
can give me a figure on what you will do it for’’? 

A. I think that was the substance of the con- 
versation on that score. I knew I was going—I was 
having a contract and I was ready to go. [468] 

Q. Had you promised Mr. Rushlight or any one 
else this heating and plumbing contract work before 
that date? 

A. No, T had no oceasion to promies it to 
anybody. 

Q. What did you say to him when you first 
talked price with him on May 6th? 

A. Well, IT said, ‘‘Now I am ready to go, I have 
got the contract now. Now I am going to be a busy 
man. Now, tf you have anything definite to submit 
on this heating item, write me up a proposal on 
it’? and there was some talk forth and back as to 
this fellow’s price and another fellow’s price and so 


q 
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forth and so on, and I finally said to Rushlight, ‘I 
can pay $293,000.00 as the work stands now. Now, 
IT am anxious to go. I haven’t got the time to call 
for a lot of bids, and if that interests you, why, 
make up your mind”’. 

Q. Up to that point, Mr. Rushlight had not given 
you any figure at all, you just simply stated $293,- 
000.00, did you not? 

A. Well, I knew that Mr. Rushlight, whether he 
stated 1t or not, knew what the prices were that 
were bid on that contract. He was not unfamiliar 
with it. I think he mentioned it himself, what 
those prices were. Of course, my policy is not to 
reveal prices to anybody until I am ready to buy. 

Q. Had you told Mr. Rushlight up to this time 
on May 6th what price you had from any one else? 

Pee Wp ter that time? 

Q. Yes. A. I don’t reeall. 

Q. Don’t you recall testifying here before that 
you did not? [469] 

A. I wouldn’t say; if I followed my own prin- 


ciple I wouldn’t, because it doesn’t enhance my 


proposition to tell the other fellow everything I 
know. 

Q. Well, it was your best judgment that you 
did not tell him what Mr. Hasdorff’s price was? 

A. I think that price was discussed right there, 
going in, see. 

Q. This was on the 6th of May that you are talk- 
ing about now, isn’t it? A. The 6th of May. 
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Q. Then, what did he say when you told him 
$293,000.00 ? 

A. Well, he said he would take the job. 

Q. All right, now, let me ask you this: Did he 
first offer to do it for $293,000.00 or did you just 
tell him, “‘I will give it to you at $293,000.00, if you 
will take it at that price?’’ 

A. Well, I wouldn’t exactly remember that 
statement, three years ago. I know there was an 
understanding he would get the contract provided 
he could qualify for it. He said he had a good 
organization, and that is what I was really looking 
for, and he was ready to go. He had his organiza- 
tion available and didn’t have much work. 

@. He hadn’t given yon any other figure than 
$293,009.00, had he? 

A. No, not given me any other figure. 

Q. That is the only 

A. Iam positive on it. 

Q. That is the only figure he ever gave you was 


$293,000.00 ? A. Yes, it was. 
Q. And that was on May 6th? [470] 
i) OS: 


Q. Then you told him—what did you tell him 
then, to give you an order? 

A. J says, ‘‘Now, you write up your proposal 
and we ean get get action on this,’’ and he says, ‘‘I 
am going right in now and get to the hote!’’. and he 
says, “I will call the Early people and place an 


order for the boilers.”’ 
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Q. Then he went ahead and ordered the boilers 
on May 6th, is that right? 

Pee Uateicevne date, 1 any sie. 

Q. Then on May 9th he came in. You did not 
see him again until May 9th, did you? 

A. I don’t think so, I don’t reeall. 

Q. Then, on May 9th he brought you Plaintiff’s 
Exhibit 8. Will you just answer that ‘‘yes’’ or 


no’? A. Yes, he did. 
Q. Had you talked to Mr. Rushlight between 
May 6th and May 9th? A. No. 


Q. On May 9th then he came in with that? 

A. J wrote—yes, yes he came in with that 
proposal. 

@. And there was no discussion that ae on 
price at all, was there. on May 9th? 

A. No, there was no discussion on that day. He 
came in late in there with that proposal, between 
8:00 and 9:00, and submitted it. 

Q. When he came in you say it had Hie $293, 
000.00 figure written in in longhand as it now 
appears ? A. That is right. 

@. The date when he submitted it to you then 
is—it was [271] April, still bore the typewritten 
number April 3? A. That is right. 

@. And you called his attention to that and 
asked him to change it, or did your son, one or the 


other change 

A. I think my son ealled his attention to it at 
first, and he explained that it—he marked that bid 
“‘yevised’’. That would bring it up to date, and at 
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that moment I suggested that he better also mark 
the date in there to make it up-to-date, so he wrote 
in there May 9th. 

Q. Well, what in the world was there to bring up 
to date on May 9th if he had never submitted you 
an oral or written proposal before? What was 
there to bring up to date on May 9th? 

A. That was of course, his letter—his proposal 
there marked—purportedly marked April the 3rd, 
and of course we had—we had since got this revis- 
ion in of the boiler plant in there. ‘hat would be 
it, to bring it up to date if that question came 
to— 

Q. Well, now, you never discussed that that 
evening at all. You never even mentioned the boiler 
situation that evening? 

A. No, because we had discussed it so thoroughly 
before, there was really no occasion to go over and 
discuss it again. That was covered. 

Q. All right, there was no discussion of the 
boiler situation—revised boilers at all on May 9th? 

A. Not that I recall, that was brought to any 
discussion. The only discussion that I recall was 
whether or not I would require a bond, a perform- 
ance bond. 

Q. Mr. Hall was along with him, was he not? 

[472] 

A. Yes, sir, Mr. Hall was along with him. 

Q. Did he take any part in the conversation, 
or have anything to do with it? Do vou know what 
he was there for? 
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A. He didn’t say at that time whether he was 
his secretary or his attorney. 

Q. Do you know what he was there for? 

A. No, I do not. He was there with Rushlight 
and I understand he was just part of the firm. 

Q. You still thought he was in the heating or 
contracting business ? 

A. J thought he was in the heating and con- 
tracting business with his employer, there, or what- 
ever it was. 

@. Did he participate in the conversation at 
all at that time ? 

A. Yes, he took part in the conversation and 
endeavored to explain to me that the necessity of a 
bond was just a waste of money in their instance, 
they being a large firm and had handled large con- 
tracts, and it was just throwing money away to 
pay this money for a surety bond. That in fact, 
was the substance of his discussion as I recall it. 

Q. Finally they left it with you and went away, 
is that correct? 

A. They left the proposal and left the house. 

Q. You told them vou would accept it and send 
them a letter telling them that you accepted that 
particular proposal of theirs? 

A. I told them that I would accept their propo- 
sition now to do this job the way we had arrived 
ait lie 

Q. And then a couple of days later you sent 
them a sub-contract [47: 3] which was introduced 
here in evidence, dated Mav 15th? 
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A. Will you please repeat? 

Q. I say they left on May 9th and then a few 
days later you sent them the sub-contract which 
is dated May 15th? 

A. Well Tf don’t think I sent it to them. 

Q. How did that come to be signed? Where 
was it signed ? 

A. T vecall that in my letter that I confirmed 
this acceptance of the proposal, [ pointed out that 
they furnish a surety bond and I think I fixed a 
certain date there that that had to be executed, 
and then on or about on the—May the 15th, I had 
already started to work at Fort Lewis and Rush- 
light appeared at Fort Lewis and handn’t offered 
his bond. Then—his bonding man was there and 
he said ‘‘ Would you hold this off till tonight and 
T think we will have this bond situation fixed up?”’ 
So IT promised I would hold it over that day and 
then that evening about 10:00 o’clock Rushlight 
and his agent came to the house, signed the con- 
tract and they furnished a bond. 

@. He had the bond with him all made out, 
did he? 

A. He had the bond there as [ recall. 

@. Now, you had not given Mr. Rushlight the 
contract form prior to that time, had vou? 

A. I don’t recall. [ wouldnt want to testify. 
T can’t recall whether I gave him a form of it or 
not, prior to that. 

@. You made that form up yourself as you 
heretofore testified ? 


United States of America 321 


(Testimony of Eivind Anderson.) 

A. The form is a standard form. 

Q. I mean, filled it out—you know what I 
mean. [474] 

A. The typewritten portion of it was filled out 
in my office. 

Q. Mr. Rushlight had nothing to do with the 
preparation of that contract? 

A. J don’t think he did. 

@. Well, you know he didn’t, don’t you? 

A. Well, I can’t recall that he did, so there is 
nothing I am going to testify on. 

Q. Then, when he got the contract to sign, you 
sav that he had the bond signed and all ready made 
out for a contract which he had not yet signed 
himself, when he signed that? 

A. Oh, there was some confusion there between 
himself and the bondsman about the furnishing of 
this bond, and it would be pretty hard for me to 
testify now just what the actual—I know that the 
contract was signed on May the 15th, and it is 
possible that he had a copy of it; that he had evi- 
dentlyv—must have had a copy of it in order to 
obtain his bond. The bonding company naturally 
would have to have a copy of it and know what it 
was doing, see, so I didn’t follow up on that score 
personally. 

@. Then following that it was finally signed, the 
contract on May 15th. wasn’t it, late that night, 
vou say? 

A. Yes, the contract was signed. 
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Q. Then, following that you asked Mr. Rush- 
light to give you no, strike that. 

The Court: Will you pass up that contract? 

Mr. Peterson: Yes, I think that is a duplicate, 
Your Honor. I don’t know of any changes there 
(handing same to the Court). [475] 

Q. On May 21st, Mr. Rushlight sent you Plain- 
tiff’s Exhibit 10, did he not, and in which he asked 
you if the formal approval of the revision of the 
power house had been made? 

A. Yes, that is the letter from Mr. Rushlight. 
I received it. 

@. And then, the very next day on May 22nd, 
you replied to his inquiry whether the power house 
had been formally accepted and told him by Ex- 
hibit—is it 9? A. dale 

Q. By Exhibit 11, and on May 22nd, that your 
contract had been—or that your proposal for the 
revision of the boiler house had been accepted and 
that that letter that you have in your hand there 
was his order to do the work—the revision work, 
isn’t that right, on May 22nd? 

A. Uh-huh, that is right. 

Q. Now, Mr. Anderson, the work covered by 
the—for the revision of the power house is covered 
by formal change order, called by the government 
in this case change order—change order A, capital 
A, is it not? 

A. I believe what you are asking now is where 
the work involved in this revision is covered, is 
that right? 
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o That is meht. A. What paper 

@. You know what a change order is,. surely, 
don’t you, Mr. Anderson 2 

A. I think it is dated May the 6th. 

@. May the 6th. Are you referring to a letter 
here ? A. That is the change order. 

@. Mr. Anderson, I asked you for, in the letter 
that was served—the notice to produce that was 
served on you and [476] the supoena that was left 
at your home on the Ist day of this trial and re- 
peatedly since then, to produce change order A. 

A. Change order A and B. 

Q. Will you get that for me now? 

A. I have that here. 

Q. Will you get it for me now? 

While counsel is getting that, ean you find for 
me your sub-contract on the sheet. meta] work? .. 

A. Yes, I have that if you want it. - Ss 

Mr. Lyeette: While counsel is getting this out 
for me, you might get it. ; 

Q. Mr. Anderson, when I asked you for pide 
order A, why didn’t vou tell me right away what 
it was, and get it for me instead of pretending 
you didn’t know what it was? — 

A. I didn’t know what you meant by the diners 
ment to go ahead and go to work. There is a differ- 
ence there. 

@. Well, one has a number on it or a title on 
it, change order A. The other is Just a letter, isn’t 
that right? 

A. That might he right, ves. 
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Q. Now, what I have handed you now, is Plain- 
tiff’s Exhibit 26, is formal change order A, which 
covers the revision of the boiler plant and that 
came out of your files. That is correct, isn’t it? 

A. This covered two revisions or two changes, 
one change and one revision, if that is what you 
mean. 

@. That is correct. 

A. Then it takes in a change in the water mains 
—the water mains. 

Q. Change order A then relates to two subjects, 
there are [477] A and B? 

A. No, no, they are all jomed under A, those 
changes here covered two subjects, one for two 
subjects. One is an addition of $2,856.47 and the 
other is for $23 142.00, making a total of twenty- 
five thousand, nine ninety-eight, four seven. 

Q. Well, now, all we are interested in at this 
time, Mr. Anderson, is the paragraph which is 
labeled ‘‘a’’, small ‘‘a’’, under change order A, 
which covers the revised construction of the boiler 
house. That is correct, isn’t it? 

A. I beheve that is all you are interested in, 
Mr. Lycette. 

Q. And the amount shown for additional com- 
pensation to your original contract for the chang- 
ing of the boiler house was $23,142.00, that is cor- 
rect, isn’t it? emelhat is ricliv 

Q. And that amount was paid to vou for that 
work, was it not? 

A. Yes, it was paid in the final accounting. 
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Q. This change order A, which is your official 
confirmation, came to you on or after May 23rd, 
1941, the date it is dated, did it not? 

A. It came to me as I recall on September 5th. 

Q. On September 5th? 

A. 1941, by letter. 

@. Do you know how it happens to be dated 
May 28rd then, 1941? 

A. No, I do not. The letter stated that it was 
this change order and it is dated that date, so why 
it was done that way I couldn’t say. It is work of 
the government. 

Q. In any event, the exhibit that I have just 
shown you is [478] your change order? 

A. I would say that the letter speaks for it- 
self. That is the time this paper was made. 

Mr. Lycette: I would like to offer that in evi- 
dence, Your Honor please. 

Mr. Peterson: Your Honor please, I think that 
it is wholly immaterial, if Your Honor please. Those 
change orders are just a matter of part of the 
federal accounting, as the Colonel started the obli- 
gation of the government dates officially from the 
time that it was approved. For instanee, we have 
one that came here four months—the big one, 
“*C”’, came four months I think after the contract 
was supposed to have been cancelled. They do not 
reflect a thing. They are dealings between the gov- 
ernment and the contractor on an accounting basis. 

The Court: Objection overruled, I will allow 
you ah exception. 
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Mr. Evenson: What number is assigned to that 
exhibit ? 
‘he Court: Number 26. 
(Whereupon, document referred to was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 26.) [479] 


PLAINTIFF’S EXHIBIT No. 26 


Contractor’s Number 
Contract No. W 6105 qm-262 
May 23, 1941 
Mr. Eivind Anderson 
517 North I Street 
Tacoma, Washington 


Change Order ‘‘A’’—IJncrease 


Dear Sir: 

With reference to your Contract No. W 6105 
qm-262 dated May 8, 1941 at Fort Lewis, Washing- 
ton,: for the construction and completion of 400 
Bed Hospital and 36 Miscellaneous Buildings, 
Steam Distribution System for Hospital, Sanitary 
Sewerage System, Water Distribution System and 
Electric Distribution System, you are informed 
that owing to the following mentioned changes in 
the work thereunder, namely— 


a. For furnishing all material and equipment and 
performing all labor necessary to construct boiler 
house and heating plant in accordance with Spe- 
cification No. Fort Lewis—32, pages ME-1 (sub) 
to MI-14 (sub) inclusive, and other applicable 
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paragraphs and Plans Nos. 700-1517, Revisions A 
to H, inclusive; 700-1517.1, Revision A; 700-1518, 
Revisions A and B; 700-1519, Revisions A and B; 
700-1520, Revision A; 700-1521, Revision A; and 
700-243, Revisions A to E inclusive, for Boiler 
House, Type HBH-16, Modified, instead of Boiler 
House HBH-13 and Heating Plant shown in the 
contract plans and specifications. Work to in- 
elude all material and workmanship necessary for 
a satisfactory operating system that is complete 
in every respect and detail. 

ANIC AICI ae $23,142.00 


b. For furnishing all material and equipment and 
performing all labor necessary to install water 
distributing system in accordance with Field 
Drawing No. 601-R with Revision A, dated May 
12, 1941, instead of as shown on Contract Field 
Drawing No. 601-R, dated March 27, 1941. The 
work to include all fittings and accessories that 
are required to leave the system ready for satis- 
factory operation and all work shall comply with 
the provisions of Specification No. Fort Lewis— 
32. 

JANG (SUAUCIOP 5 9 nr he $ 2,856.47 


PorleACiMONAY ....4 04 «sees $25,998.47 


the contract price in accordance with Article 3 of 
the general provisions of the Contract is hereby in- 
creased by the sum of Twenty Five Thousand Nine 
Hundred Ninety Eight Dollars and Forty Seven 
Cents ($25,998.47). This change in contract price 
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extends the time of completion seven (7) calendar 
days. 

In the preparation of your requests for payment, 
notation should be made thereon of the amount, 
date and designating letter of this Change Order, 
which increases by the above sum the total amount 
of your contract. 

Very truly yours, 
C. M. CLIFFORD 
C. M. Clifford 
Capt. Q. M. C. 
Executive Officer 


Contracting Officer, (Authority-Letter O. Q. M. G. 
June 5, 1941) 


Approved By Authority of The Quartermaster 
General 
BREHON SOMERVELL, 
Brehon Somervell 


Brig. Gen. U. S. A., Chief of Construction Divi- 
sion. 


The supplies and services to be obtained by this 
instrument are authorized by and are for the pur- 
poses set forth in, and are chargeable to Procure- 
ment Authority QM 7546 A 0540-12, C. of R. U. & 
A. 1941-42. 


i2e1eo1| (Pes) oe $93 142.00 
B 13219 (P oie $ 2,856.47 
$25,998.47 


There is a sufficient available balance under the 
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Procurement Authority and Purpose Numbers 
shown above to cover the cost of this Change Order. 
EK. P. ANTONOVICH 
E. P. Antonovich, 
Lt. Col., Q. M. C., Construet- 
ing Quartermaster. 


[Endorsed]: Filed Apr. 12, 1944. 


Redirect Examination 
By Mr. Peterson: 

Q@. Mr. Anderson, there has been evidence in- 
troduced in here I think as to change orders made 
by the government on this entire project. How 
many official change crders were there—I mean, 
with reference to letters? 

A. Letters, instructing the work to proceed or 
to be accepted ? 

Q. No, { am talking now, Mr.—im your final 
accounting with the government they set up ac- 
counting by change orders, do they not? 

A. That is right, ves. Yes, 1 understand. 

@. And change order A-3, introduced in evi- 
dence here which J think thev said was prepared 
in April, or in May, do vou happen to have that 
change order A—— 

Mr. Evenson: That is 26. 

Mr. Peterson: 26. That is Plaintiff’s 26? 

Mr. Lycette: Yes. 
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Q. Showing. you Plaintiff’s Exhibit 26, that is 
change order 
A. This is marked change order A, increase. 

[544] 


@. And when is that dated? 

A. That is dated May 23, 1941. 

The Court: That change order A deals with the 
heating plant and power plant? 

A. And the water distribution system. There is 
two items. 

Mr. Peterson: And they deal with extensions of 
time. 

@. Mr. Anderson, showing you Defendant’s 
A-29, T will ask you what that is? 

A. That is the letter by which they submitted 
this change order to me. 

Q. And what is the date of that? 

A. September 6, 1941. 

@. I will ask vou if by that time the work 
covered in there had been done? 

A. Yes, it had all been done. 

@. Those change orders, Mr. Anderson, are they 
on the question of accounting cr—they have nothing 
to do about progressing with the work, is it? 

Mr. Lycette: I object to it on the ground that 
is testifving vourself. It speaks for itself. 

The Court: Oh, he may answer. 

A. 'That is on the question of accounting, when 
the finance officer might issue a voucher for the 
payment of this, so it is strictly a question of 
accounting. 
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Q. All right. Showing you this—there was a 
change order also, B? 

A. Yes, there was one ‘‘B”’. 

@. And what did that cover? [545] 

A. Well, that covered a number of miscellan- 
eous changes that were made during the construc- 
tion of the work and ordered by the constructing 
quartermaster. 

Mr. Lycette: May I ask if that has anything 
to do—it has nothing to do with any item here in 
controversy ? 

Mr. Peterson: No, I am Just showing the let- 
ters, but I am showing these things came four or 
five months after the work was completed. 

Q. When was change order “B”’ issued ? 

A. It was submitted to me by letter of Febru- 
ary 5, 1942. 

Q. You had been off the Job for a considerable 
time by that time? 

A. Oh, I closed the job long before that, yes. 

Q. All right 

Mr. Peterson: We offer those in evidence. They 
are just a matter of explaining 

Mr. Lycette: I have no objection. 

The Court: Admitted. 

(Whereupon documents referred to were re- 
ceived in evidence and marked Defendants’ 
Exhibits A-29 and A-30, respectively ). 
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DEFENDANTS’ EXHIBIT No. A-29 


September 6, 1941 


400 Bed Hospital & Mise. Bldgs. 
Serial Letter No. 119 


Mr. Hivind Anderson, 
517 North I Stret, 
Tacoma, Washington 


Subject: Change Order ‘‘A’’—Increase. 
Dear Sir: 

Tnclosed herewith will be found Change Order 
‘“A’’ approved, which increases your contract price 
for construction and completion of 400 Bed Hospi- 
tal & Miscellaneous Buildings, Fort Lewis, Wash- 
ington, by the sum of Twenty Five Thousand Nine 
Hundred Ninety Hight Dollars and Forty-Seven 
Cents ($25,998.47). 

This change in contract price extends the time of 
completion Seven (7) calendar days. 

Very truly yours, 
ADELLON H. HOGAN, 
Captain, Q.M.C., Assistant 
1 Incl. 
Contr’s No. 
Change Order ‘‘A’’. 


@. And Mr. Anderson, showing vou Defendants’ 
A-31, Mr. Anderson, what is that? 
A. That is entitled Contractor’s Change Oxder 3. 
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Q. All right, and Mr. Anderson, when was that 
delivered to you? 

A. It was delivered by this letter marked—let’s 
see, now. It was delivered to me I recall in April, 
late April of ’42. About the 28th of April. [546] 

Q. Showing you, Mr. Anderson, Plaintiff’s Ex- 
hibit 28, what is that? I think you testified con- 
cerning’ it. 

A. That is the master sheet of my—of my esti- 
mate or bid to the government in this contract. 

°Q. And that was the breakdown of your bid to 
the government? [548] 

A. Yes, that is my own breakdown—my own 
computation for myself, see? 

Mr. Peterson: Yes, all right. We offer that in 
evidence. 

Mr. Lycette: TI object to that on the ground 
it is of no material value whatever. I asked for his 
working sheet and he brought this out. 

Mr. Peterson: You asked for his master bid, 

The Court: Of course, that is not his bid. That 
is his master, taken from his work sheets. That 
will be admitted in evidence. 

Mr. Peterson: That shows the items. 

The Court: When was it prepared ? 

A. That was prepared prior to the bidding of 
April 8th. ; 

The Court: How long ? 

A. Oh, about a day before, IT would Say, about 
the 7th, would be about as early as I could give it. 
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The Court: How long had you been figuring on 
this contract? 
A. About three weeks. 
(Whereupon document referred to was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 28.) 
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The Court: How long had you been figuring on 
this contract ? 
A. About three weeks. 
(Whereupon document referred to was re- 
ceived in evidence and marked Plaintifft’s Ex- 
hibit No. 28.) 
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Q. Mr. Anderson, showing you Plaintiff’s Ex- 
hibit No. 8, which is the offer from Mr. Rushlight 
on May 9th, concerning the word ‘‘revised’’, 
there—— 

A. Yes. 

Q. Mr. Anderson, that word ‘‘revised’’ had ap- 
peared in the various letters prepared by Mr. 
Rushlight here, and in the original letter calling 
for revision from the govern- [549] ment 

A. Uh-huh. 

Q. I will ask you if that term was used in any 
other dealings between you and Mr. Rushlight? 

A. No, no. That of course alludes to that re- 
vision of the boiler house that we were bidding on. 

@. And was there anything else the revision 
could refer to? 

A. No, no, that would be the only thing. 

@. Mr. Anderson, when Rushlight—I believe it 
was testified, assisted in the preparation of this 
revision, so far as the boilers were concerned, 
did he? 

A. Yes, he consulted with me on that on one 
occasion. 

Q. Is it customary for subcontractors to do that 
with the contractor in figuring bids or estimates? 

A. Oh, they always contact the general con- 
tractor to assist them with figures if they are in 
any way interested, or expecting to get the work 


from him. 
Q. At the time in April, 1941, Mr. Anderson, 
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do you know of your own knowledge whether Mr. 
Rushheht had other work at Fort Lewis? 

A. Yes, I knew he was doing some repair work 
down there. He told me so. [550] 


Recross Examination 
By Lycette: 

Q. Do you recall showing your general bid sheet 
—your master bid sheet to Mr. Rushlight in the 
Winthrop Hotel in Seattle prior to the time of the 
bid opening? 

A. Never. I was not in Seattle, at all. 

@. I meant ‘Tacoma. 

A. Not in Tacoma. I did not show it to Rush- 
light at any time. 

Mr. Lycette: That is all. 

Redirect Examination 
By Mr. Peterson: 

Q@. Did anybody see your bid before it was 
opened out there? A. This bid? 

Q. The bid that you made. 

A. The figures, no. Nobody knew those figures. 
Nobody saw tlis bid sheet but myself. It was my 
secret—my bid. 

Mr. Peterson: Your Honor please, one other 
item. 

I understand, Mr. Lycette, it is stipulated that no 
interest, if Your Honor please, is to be charged on 
any items prior to the December 10, 1942. 

Mr. Lyeette: That is right. 

Mr. Peterson: December 10, 1942. 

The Court: IT wanted to ask My. Anderson a few 
questions if vou are through. 
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Now, Mr. Anderson, apparently from the testi- 
mony as it has gone along, both yours and Mr. 
Rushlight’s differences arose between the two of you, 
irrespective of what the basis of such differences 
were, very early in [555] your dealings. 

A. Yes, I would say it did, because,—for many 
reasons. 

The Court: I do not care for the reasons, but 
there were differences—that is, you and your sub- 
contractor were not in perfect harmony during the 
progress of this work. 

A. No, that is true to some extent. There was 
discontent about payment and about progress and 
various things like that. 

The Court: And as the work progressed, and as 
time went on, was there more or less harmony as 
between the two of you? 

A. Well, I would say it probably hadn’t in- 
creased—the harmony did not increase—rather de- 
creased if there was any change in it. 

The Court: Now, how many other sub-contrac- 
tors did you have besides the Rushlight people? 

A. Oh, I must have had about ten or twelve. | 

The Court: According to this master sheet, you 
had one on painting, did you? A. Yes. 

The Court: And then you had one on electrical 
work ? A. Yes. 

The Court: And one on kitchen equipment ? 

ee CS. 

The Court: One on sewer and water distribution 
system ? A. Yes. [556] 
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The Court: And one on concrete. and some kind 
ot—oeoncrete and some other work. 

A. On brickwork. 

The Court: It looks like cement work. 

A. I don't believe there was a sub-contract on 
that caleulatei in there. 

The Court: Deo vou have one on excavation? 

A. Well, that ts direct items—items that I ex- 
pected to take care of direct—br direct operation. 

The Cour: Bui rou had one on painting? 

A. Yes, I had one on painting. 

The Court: Well now, before vou made up this 
bid did you detail the painting work. or did you 
have some man experienced in that work give you 
his estimate! 

A. Well I did have figures that was submitted 
of course. I always make my own analysis of it. 
i don’t take those figures as ther come. They are 
erratic. Sometimes those figures are very erratic. 

The Court: On April 7 when vou made up this 
master shect, had you had a set of figures fromm more 
than ome man what the painting would cost you? 

A. Ye. 

The Conrt: From more than one? 

A. Yes, I think there was three or Tour painters 
that submittel] figures there. 

The Court: Do von recal) 17 vou let the painting 
on the figure that you put in on preparing your 
bid of twenty-nine thousand? 


A. J esald sax 1f J see that. 
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The Court: It is right at the bottom, twenty- 
[557] nine thousand some dollars. 

A. I think that was very close, in that line. 

The Court: Now, did you have more than one 
figure on the plumbing and heating? Jt seems to 
have been about thirty-three or thirty percent of the 
contract. 

A. I recall during that time that there was 
telephone calls submitting figures on plumbing and 
heating, and I think I might have had two or three 
of those. 

The Court: Do you remember what range they 
took? 

A. Well the range they took was around two 
hundred and eighty-nine. -I think that was the 
highest I had. Then the range dropped below two 
hundred and eighty on some parties that I did not 
have a great deal of knowledge about. 

The Court: Did the Rushlight people figure on 
the telephone? Did they submit you a telephone 
figure ? : or 

A. I have no record of that, whatever. 

The Court: Do you have any recollection ? 

A. No, I have no recollection. I do recall—I 
believe it is possible. Now I can’t say that I actually 
recall that there was a ‘phone call from Rushlight 
stating that he would have a figure—that he would 
have a figure, but I have no recollection whatsoever 
that he submitted anything in the line of a fixed 
figure, neither by letter or by telephone. 
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The Court: Well, of course before you submitted 
your bid—your master bid to the government, you 
had to be quite well assured that these sub-contracts 
particularly [558] the larger ones, were going to 
come within a given figure, otherwise it might be 
disastrous to you. 

A. Of course I naturally have to rely on some 
of this experience and knowledge of those things, 
and took a chance. That goes with it, but that is 
the natural procedure, to have some approximate 
figure, at least. 

The Court: Did you, after you submitted your 
bid and the bids were opened on the 8th of April, 
did you consult any of these other bidders for the 
plumbing and heating? 

A. Prior to the bid? 

The Court: No, after they were opened? 

A. No, I did not. 

The Court: It was evident that vou had the low 
bid? 

A. No, I did not consult any of them. 

The Court: Now about the electric, did you have 
more than the one bid on that, that forty-one thou- 
sand dollar item? 

A. Yes, absolutely. That bid was from the 
Holert Electric and Wire Electric, and many of 
those electrical firms, that is generally submitting 
tenders in those biddings. 

The Couit: Well, when a contractor that ecar- 
ries on werk of the magnitude that you do and is 
undertaking a million dollar contract as here in- 
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volved, and you start figuring on it and you make 
up your mind what you are going to sub on your 
contract—I assume that you are going to do so 
much with your own crew and so much [559] with 
your own men, and you are going to sublet certain 


parts of it, 

A. You do that ordinarily just after you have 
had the contract. As a whole, I don’t make up 
a specific list of that in bidding jobs because those 
things can be arranged, naturally, afterwards, what- 
ever becomes practical in cases. Of course in cases 
a contractor might receive a bid from a sub-con- 
tractor that does not prove to be responsible, and 
may not be able 

The Court: But on a job of this kind you don’t 
keep a crew that are equipped and trained to do 
painting work on a large scale. You have to re- 


eruit such a crew, would you not? 

A. That is the practical thing. : 

The Court: And on heating and plumbing you 
would have to recruit such a crew, apparently ? 

A. Yes, sir. 

The Court: And apparently on conerete and 
cement work? 

A. No, that becomes more or less detailed work. 
That is handled by the contractor’s crew, himself, 
carry that out. 

The Court: In other words, what I am trying 
to find out about your practice generally in this 
big contract here, in 1941 this was a large contract 
—since then it is a minor contract, but before you 
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decided to bid, either solicit from smaller contrae- 
tors who were engaged in specialty fields their esti- 
mate, or they voluntarily gave them to you? 

A. They volunteer, Judge, their estimate, those 
[560] people who are interested in those kinds of 
biddings, generally obtain plans from the govern- 
ment and prepare their bids well in advance, and 
then if they want to submit a figure, they gen- 
erally contact a contractor interested in the bidding 
and either call them up or send them a letter. 

The Court: And they sometimes submit their 
estimates to a number of contractors applving for 
the job? 

A. Qh, yes, oh, yes. 

The Court: And of course the successful con- 
tractor then attracts the attention of all of them, I 
suppose ? 

A. That is right. 

The Court: When he is announced as the suc- 
cessful contractor? 

A. That is right. 

The Court: Now who was the fellow that was 
nearest to you on this contract? 

A. I think there was two other concerns that 
was very close. Now I wouldn’t be able to say 
whether it was Sound & Cluett Construction Com- 
pany or Bergeson & Bailey. Those were the bid- 
ders that was closest in the competition. 

The Court: How near were they? 

A. Oh, they were rather close. Just a matter 
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of a couple or three thousand dollars, I would say 
—something like that. 

The Court: Well, when the bids were opened, of 
course then everybody that was interested was en- 
titled [561] to know what everybody else had bid? 

A. That was as far as the lump bid was con- 
cerned, but not the sub-bids. 

The Court: I mean the lump bids. 

A. That was a public bidding. 

The Court: And there was only about three 
thousand dollars difference between your bid and 
the next above bid? 

A. I think so. I don’t think there was any 
more. 

The Court: Well, when did you hear—the Col- 
onel testified here yesterday at that time or a time 
soon thereafter that he was not oe to recom- 
mend you for the bid. 

A. I heard him say that here. 

The Court: Did you hear him say it down there? 

A. No, he did not say anything lke that to me 
down there. He in fact advised me when I in- 
quired, that he was not recommending anyone in 
particular—he left that recommendation to the 
higher-ups, he was only supposed to gather infor- 
mation to whatever was practical and send it to 
the awarding officials. 

The Court: Now this was, as I understand, one 
of these unusually hurried jobs that was to be done. 

A. In 90 days. 
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The Court: Very rapidly. 

A. 90 days. 

The Court: And you and the other contractors 
were deeply concerned when the award would be 
made—this was the 8th of April. Now, when did 
you hear from [562] it again? 

A. Well I didn’t hear from it until I contacted 
Washington. 

The Court: But weren't you making contact 
out at Fort Lewis to see what they were going 
to do? 

A. Only two or three days—two days after the 
opening of the bid I made a trip out there. 

The Court: Who did you see, the Colonel? 

A. Colonel Antonovich. 

The Court: What did he tell you then? 

A. He told me that he was not recommending, 
he did not know who would get the contract, and 
those bids, he said, had to be analyzed by the 
higher-ups and then he would get lis instructions. 
Now of course that is the way he explained it to 
me. I didn’t take altogether full credit to it. 1 
thought he might have a hand in the recommenda- 
tion. 

The Court: You heard his testimony yesterday? 

A. Yes, I heard it. Now he did not explain 
it to me that way. 

The Court: And now when was it, on the 12th 
of April that you started back to Washington? 

A. Yes, about on the 12th. I had had @ Gom- 
munication with Coffee and asked him to contact 
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the War Department down there and he reported 
back that he had not been able to find out any- 
thing, and J think he suggested it might be well 
for me to come back there and sort of stick around 
and watch the thing. Every contractor seemed to 
do that at that time that was expecting to get work 
from the government. [563] 

The Court: Well, were your sub-contractors 
pretty active too during that time, the fellows 
that made offers to you? 

A. No, they did not know who was going to 
get the job. They thought somebody else might 
get it and they wouldn’t open up on me just what 
they would do. That wouldn’t help the situation 
any or the chances of getting work, they were 
simply waiting to see what happened—who got the 
contract and then of course they would be inter- 
ested in contacting him and getting work. 

The Court: Well, there wasn’t any question 
about your bid being the low bid? 

A. No, there was though, this question. As I 
recall it there was a chance that the bid might be 
divided two ways, and if that was the case then 
I was in the—was not the low bidder in this setup 
of alternate bidding, you know. They could take 
one part of the contract and award it to another 
bidder. If they put it together I would be low. 

The Court: Were you going to go back to Wash- 
ington on this contract and see what you could do 
and what arguments you could advance and what 
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influence you might use to see it was awarded to 
you, irrespective of the telephone call vou got from 
Moscow, Idaho? 

A. Yes, sir. 

The Court: When were you planning on start- 
ing? 

A. Well I was planning on starting about the 
12th of April, just about when I did start—at the 
time I did start, so this telephone conversation hap- 
pened to come in before. I already made my ar- 
rangement and it came [564] in before I left, of 
course, but I already made my arrangements at 
the time to go. 

The Court: Well, if you coneluded you might 
receive some aid through your congressman by 
making appointments for you and contacts for 
you, wouldn’t you be persuaded that if someone 
could get a senator to do that that would be helpful- 
too? 

A.—I don’t know. It of course would not de- 
tract from it. I wouldn’t have any specific objee- 
tion to it if somebody had something lke that to 
present. That of course—it wouldn't at any rate 
persuade me to make the trip for that purpose to 
get a special senator to do that. 

The Court: I think that is all, unless that sug- 
vests, Mr. Peterson, anything further. 

Mr. Lyeette: I might ask one question in view 
of what Your Honor said. 
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Reeross Examination 
By Myr. Lycette: 

Q. Mr. Anderson, the bid that goes into the 
government is not in the form at all of what is 
contained on your master sheet there ? 

Mr. Lycette: I don’t know what that number is. 

The Court: 28, I think it is. Yes. 

Q. (Continuing): Exhibit 28. 

A. Well, you got the form of bid. 

Q. I am asking vou. 

A. This is not the government bid form. 

Q. Your bid went in just in a limp sum, did it 
not? [565] 

A. Well, just the way it is set up there. I think 
I have the original bid form here with me, if you 
would like to see it. 

@. The contract that is Exhibit 1 in the ease, 
item 1, furnishing all material and equipment and 
performing all labor and material to construct 
temporary houses—and then it describes the whole 
Job and then ends up ‘‘For the lump sum _, $936,- 
917.00, that is correct, isn’t it? . : 

A. If you will pardon me, I will get the hain 
for you. 

Q. This is the bid. | 

A. It is set up in a different form. It takes me 
longer to analyze it. 

The Court: Did you say it was not ang form. 
It was a form there, you just said you would do 
the job for that sum? 
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A. No, no, it is an extensive form. It is an ex- 
tensive form. 

Mr. Lycette: I am going to come to it next. 

@. Look at that. That is your bid? 

A. I don’t think so. This is not the type of 
form that we bid on, [ am sure. 

Q. Well, look and see. Look it over carefully. 

A. No, that is not. That is something else, 
made up later by the government. If I step down 
I can find it. 

Mr. Peterson: Here is the original. 

The Court: While you are looking that up, I 
want to ask do these sub-contracts that you make, 
sometimes do you take bonds—do you submit those 
to the government, too? 

A. No. [566] 

The Court: The government does not necessarily 
know who your sub-contractors are? 

A. They have a provision in there that I think 
in this specification, particularly, that they shall 
approve the sub-contracts. That of course, would 
be after the contract had been awarded, not before. 

The Court: Yes. Well, were they in this case? 

A. I think they were. I think they were sub- 
mitted to the government under those requirements. 

The Court: Do you know whether they are in 
this photostatic copy ? 

A. I really don’t think so. I think they might 
be in the specification. This is the contract docu- 
ment, itself, and it does not contain that im there. 


Umted States of America 351 


(Testimony of Eivind Anderson.) 
(paper handed to witness) This is the original bid 
for them 

The Court: That is now Exhibit No. 31? 

Eye ole 

Q. That is your original bid sheet? 

A. Yes, that is the original bid sheet, that is 
right. That is the way—— 

Mr. Lyeette: Now I would like to offer that in 
evidence. 


The Court: Any objection? 

Mr. Peterson: What ts the purpose of it? 

Myr. Lycette: One purpose I do not want to dis- 
close at the moment. It came up here and [ think 
it is proper. 

Mr. Peterson: Let me take a look at it. f 
haven’t even seen it. [567] 

Q. While counsel is looking at it I will ask vou, 
Mr. Anderson, you eouldn’t possibly get that bid 
information that counsel is looking up off the mas- 
ter sheet that is there, could you, the way it 1s put 
in and submitted to the government? It is impos- 
sible to do that. Could vou? 

A. Well, the master sheet as I have explained, 
is compiled from all the items that goes in there, 
see, after they have been analyzed they are all put 
together. They might be spread out into that bid 
form into various groups, and the stvle that it is 
set up, but after it all goes together, it balances up 
on that master sheet, see? 

Q. Let me ask you this way, Mr. Anderson. 
There was 72 buildings altogether, wasn’t there? 
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A. Yes, sir. 

Q. And you bid so much per building, don’t you? 

A. Yes. 

Q. ‘That is the way you bid it to the government. 

A. You have to break it down to the plumbing 
and heating and painting and all those various 
items. That is the way the information was 
gathered. 

Q. That is right. Then you don’t use that mas- 
ter sheet at all. 

A. I haven’t said that I did. 

@. No, you couldn’t figure it out. 

A. But there is the master sheet that I used in 
my estimate, that is what I say. 

The Court: What I am interested in now, for 
instance, the item on plimbing and heating. That 
subcontract was let according to the testimony here 
and the documents, at a date of course, substanti- 
ally after the [568] government had told you you 
had the contract, but when did you notify the gov- 
ernment—is there anything in these exhibits that 


have been offered, or is there anvthing in your con- 
tract with the government that required you to no- 
tify them to whom you had let these sub-contracts 
and the sum for which they had been let? 

A. Now, Iam a little hazy on that, Your Honor, 
just how many of those sub-contracts the govern- 
ment wanted me to list. 

Q. May I ask you, this, Mr. Anderson. You sub- 
mit their names but you do not submit the amounts, 
do you? 
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A. I think there is a requirement as to who 
those sub-contractors are and I know the plumbing 
and heating and mechanical contractors’ name is 
required to be submitted. 

The Court: But you do not submit the amount? 

A. No, just the name—just the name, and I have 
some letter in there, I recall that, on that transac- 
tion. 

The Court: That would not be of any help. 

A. No, they don’t require very much. They 
want their qualifications and capability to perform. 

Mr. Lycette: Have you any objection now? 

My. Peterson: I don’t think so. 

Mr. Lycette: If there is no objection to it. That 
is his actual bid. It came out of your files, did 1% 
not, Exhibit 312 

A. That was the bid. That is right. 

The Court: Admitted. 

(Whereupon document referred to was re- 
ceived in evidence and marked Plaintiff’s Ex- 
hibit No. 31.) [569] 
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PETITIONER’S EXHIBIT No. 31 


Standard Form No. 21 
Approved by the President Fort Lewis - 32 
November 19, 1926 


STANDARD GOVERNMENT FORM OF BID 
(Construction Contract) 


(Place) Tacoma, Wn., 
(Date) April 8, 1941. 


To: The Constructing Quartermaster 
Fort Lewis and Vicinity 
Fort Lewis, Washington 


In compliance with your invitation for Bids 
dated March 5, 1941 and subject to all the condi- 
tions thereof, the undersigned Hivind Anderson, 
a corporation organized and existing under the 
laws of the State of................... oe 
@ partnership consisting of ............ 
or a individual trading as Eivind Anderson of the 
city of Tacoma, Wn., herebv proposes to furnish 
all labor and materials and perform all work re- 
quired for the 

Construction and Completion of 
Temporary Housing 
400 Bed Hospital 

Steam Distribution System for Hospital 

Sanitary Sewerage System 

Water Distribution System 

Electric Distribution System 

at 
Fort Lewis and 41st Division Cantonment 
Washington 
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Petitioner’s Exhibit No. 31—(Continued) 
in strict accordance with Specification No. Fort 
Lewis-32, the Schedules included and the drawings 
mentioned therein, for the following considera- 
tions: 

Item 1: I (We) propose to furnish all material 
and equipment and perform all labor necessary to 
construct and complete, ready for use, the Steam 
Distribution System, Sanitary Sewerage System, 
Water Distribution System, Electrical Distribution 
System and Temporary Housing and 400 Bed Hos- 
pital, consisting of the following buildings, and des- 
ignated as Group A: Sub-items 1 to 31, incl. 


Group A. 
1. Barracks (63 men)—(7 Buildings) Ft. LL. 
2. Storehouse & Co. Admin. (SA-2)—(1 Build- 
1S een 
3. Quarters, Regt. Comm. (Q-9)—(9 Buildings) 
8 Ft. L., 1-41st. 
4. Post Exchange (E-3)—(38 Buildings) #t. L. 
). Recreation (RB-1)—( Building) Ft. b. 
6. Theatre (1038 Seats TH-3)—(1 Building) Ft. 
L. 
7. Storehouse (Warehouse) (SH-13)—(6 Build- 
ings) Ft. L. 
8. Storehouse (Warehouse Insul) (SH-18)—(1 
Building) Ft. L. 
Total—29 Buildings. 
BF-1 
(Revised 3-12-41) 
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Petitioner’s Exhibit No. 31—(Continued) 


400-Bed Hospital at Fort Lewis consisting of: 


a 
10. 


HH, 


Ws, 


13. 
14. 
15. 
13 
ie 
Tees, 
19, 
20. 


bo bo 
at 


Administration (A-3)—(1 Building) 
Officers or Nurses Quarters (HQ-24)—(3 


Buildings) 
Hospital Quarters & Mess (HQM-20)—(1 
Building) 
Hospital Quarters & Mess (HQM-13)—(1 
Building) 


Barracks Med. Det. (HB-54)—(4 Buildings) 
Recreation Building (A-5)—(1 Building) 
Mess Med. Det. (M-6)—(1 Building) 

Clinie (C-la) Combination—(1 Building) 
Clinic (C-3b) Comb. & Surgery—(1 Building) 
Dental Clinic (DC-2)—(1 Building) 

Ward Std. (W-1)—(9 Buildings) 

Ward, Combination Std. (W-2)—(4 Build- 
ings) 


. Ward, Detention (W-8)—(1 Building) 
. Mess E.M. Patient (M-16)—(1 Building) 
. Infirmary (1-2)—(1 Building) 


Storehouse MD W/Dis. (SH-6)—(1 Building) 


. Storehouse MD W/Shelter (SH-7)—(2 Build- 


ings) 


. Morgue W/4 Mort. Compartments (MO-2)— 


(1 Building) 


. Boiler House (HBH-13) (1 Building) 


Open and Enclosed Covered Walks (See Drwg. 
No. 700-247 Rev. A & B No. 700-247.1) 
Total—(36 Buildings) 
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Petitioner’s Exhibit No. 31—(Continued) 
29. Dental Clinics (DC-1)—(2 Buildings) 1 Ft. L., 
1 - 41st. 
30. Guest Houses—(2 Buildings) 1 Ft. L., 1 - 41st. 
31. Service Clubs—(3 Buildings) 2 Ft. L., 1 - 41st. 
Total—(7 buildings) 
Total Group A—(72 Buildings) 


and including the utilities thereto, at Fort Lewis 
and 41st Division Cantonment, Washington 
For the sum of: Nine Hundred Thirty Thou- 
sand Five Hundred Seventeen Dollars ($96,- 
217.00) 


Item 2: In the event sub-items 1 to 8 inclusive 
(total 29 buildings) are omitted, deduct from Item 
No. 1, the sum of: Two Hundred Sixteen Thousand 
Hight Hundred Nineteen & no/100 Dollars (426,- 
819.00) 


Item 3: (a) If one or more Barracks (63 men) 
are added, add to Item No. 1 for each building, the 
sum of: Seventy Eight Hundred Forty Three & 
no/100 Dollars ($7,843.00). 

(b) If one or more Barracks (63 men), not ex- 
ceeding seven, arc omitted, deduct from Item 1, 
for each building omitted, the sum of: Seventy 
Four Hundred Dollars ($7,400.00). 

(c) If one or more Storehouses and Company 
Administration (SA-2) buildings are added, add to 
Ttem No. 1, for each building, the sum of: Twenty 
One Hundred Twelve Dollars ($2,112.00). 

(d) If one Storehouse and Company Adminis- 
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Petitioner’s Exhibit No. 31—(Continued) 
tration (SA-2) Building is omitted deduct from 
Item No. 1 the sum of: Nineteen Hundred Fifty 
Dollars ($1,950.00). 

BF-2 
(Revised 3-27-41) 


(c) If one or more Quarters Regt. Com. (Q-9) 
are added, add to Item No. 1, for each building, 
the sum of: Twenty Two Hundred Fifty Hight 
Dollars ($2,250.00). , 

(f) If one or more Quarters Regt. Com. (Q-9), 
not exceeding nine buildings, are omitted, deduct 
from Item No. 1 for each building omitted the sum 
of: Twenty One Hundred Dollars ($2,100.00). 

(g) If one or more Post Exchange (E-3) Build- 
ines are added, add to Item No. 1, for each build- 
ing, the sum of: Eighty Two Hundred Fifty Four 
Dollars ($8,254.00). 

(h) If one or more Post Exchange (E-3), not 
exceeding three buildings, are omitted, deduct from 
item No. 1 for each building omitted, the sum of: 
Seventy Eight Hundred Sixty Dollars ($7,860.00). 

(i) If one or more Recreation (RB-1) buildings 
are added, add to Item No. 1 for each building, the 
sum of: Seventy Eight Hundred Twenty Six Dol- 
lars ($7,826.00). 

(j) If one Recreation (RB-1) building is 
omitted, deduct from Item No. 1, the sum of: 
Seventy Five Hundred Twenty Dollars ($7,520.00). 

(k) If one or more Theatres (TH-3) are added, 
add to Item No. 1, for each building, the sum of: 
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Petitioner’s Exhibit No. 31—(Continued) 
Forty Five Thousand Three Hundred Thirty Dol- 
Jars ($45,336.60). 

(I) If one theatre (TH-3) is omitted, deduct 
from Item No. 1 the sum of: Forty Two Thousand 
Hight Hundred Eighty Dollars ($42,880.00). 

(m) If one or more Storehouses (SH-13) are 
added, add to item No. 1, for each buil ding, the 
sum of: Ten Thousand Seven Hundred Thirty 
Five Dollars ($10,735.00). 

(n) If one or more Storehouses CSH24I5), aon 
exceeding Six, are omitted, deduct from Item No, iP 
for each building omitted, the sum of: Ten Thou- 
sand Two Hundred Dollars ($10,200.00). 

(0) If one or more Storehouses (SH-18) are 
added, add to Item No. 1 for each building, the 
sum of: Thirteen Thousand One Hundred Pifty 
Three Dollars ($13,153.00). 

(p) If one Storehouse (SH- -18) is omitted, de- 
duct from Item No. 1, the sum of: Twelve Thou- 
sand Four Hundred Three Dollars ($12,403.00). 

BF-3 
(Revised 3-12-41) 


(q) If one or more Dental Clinics (DC-1) are 
added; add to Item No. 1 for each additional build- 
ing, vt sum of: Sixteen Thousand Seven Hun- 
dred Sixty Dollars ($16,769. 00). 

(1) If one or more Guest Houses are added: add 
to Item No. 1 for each additional building, the sum 
of: Fourteen Thousand Four Hundred Sixty Six 
Dollars ($14,466.00). 
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(s) If one or more Service Clubs are added, add 
to Item No. 1 for each additional building, the sum 
of: Thirty Two Thousand Eight Hundred Ninety 
Five Dollars ($32,895.00). 

Item 4: Unit Prices: The contractor shall sub- 
mit ‘‘Unit Prices’’ in the following schedule for all 
items listed below: 

These Unit Prices will be used in determining 
additions to or deductions from the Contract 
amount when authorized changes in the work as 
shown on drawings and/or specified are directed. 
They will apply only when such changes involve 
materials, specifications, methods and designs the 
same as those required in like work shown and/or 
specified. They will not be applied to changes re- 
quiring use of materials, specifications, methods or 
designs of different character from those approved 
for general use under the contract as originally 
drawn. 

Unit Prices shall inelude the furnishing of all 
labor and material, complete in place, unless other- 
wise noted: 

A. Buildings: 
1. Karth Exeavation, by hand—$1.07 per eu. yd. 
2. Karth Exeavation, by machine—0.40 per cu. 
yd. 
3. Rock Excavation—$5.00 per cu. yd. 
4. HKarth fill under Concrete floors—$0.60 per eu. 
yd. 
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Ci sete inculuing forms—$18.00 per cu. yd. 
Rev *reing steel fabricated and in place— 
$119 per ton. 


1s doiler House Equipment and Steam 
Distribution Systems: 

14, standard Steel Pipe, installed—#0.80 per 
lin 

11.” standard Steel Pipe, installed—#$0.83 per 
lin. @ 

2” Sindard Steel Pipe, installed—$0.90 per 
lin. 4 

2.” Mandard Steel Pipe, installed—$1.60 per 
lin. ft 

3” Stadard Steep Pipe, installed—$1.60 per 
lin. ft 


1144” (enuine Wrought Iron Pipe, installed 
$0.90 er lin. ft. 
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1A” (enuine Wrought Iron Pipe, installed— 
$1.00 er lin. ft. 
2” (euine Wrought Iron Pipe, installed— 
$1.25 pr lin. ft. 
245 Gnuine Wrought Iron Pipe, installed— 


i, 
$1.50 gr Jin. ft. 

Ly andard Rismg Stem Gate Valves, in- 
st -£10.00 each. 
1 undard Rising Stem Gate Valves, in- 
sti -$12.17 each. 
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12. 2” Standard Rising Stem Gate Valves, installed 
—$24.00 each. 

13. 214” Standard Rising Stem Gate Valves, in- 
stalled—$36.65 each. 

14. 114” Anchors, installed—#4.10 each. 

15. 2” Anchors, installed—%5.20 each. 

16. 214” Anchors, installed—$6.70 each. 

17. 3” Anchors, installed—$7.50 each. 

18. 114” Expansion Joints, installed—69.10 each. 

19, 2” Expansion Joints, installed—$73.00 each. 

20. 214” Expansion Joints, installed—$86.50 each. 

21. 3” Expansion Joints, installed —$98.25 each. 


C. Water Distribution System 

1. 8” Cast Ivon pipe installed, including exeava- 
tion and backfill—One & 95/100 Dollars ($1.95) 
per lin. ft. 

8. 6” Cast Iron Pipe, installed, including excava- 
tion and backfil—One & 45/100 Dollars ($1.45) 
per lin. ft. 

3. 4° Cast Tron pipe, installed, including excava- 
tion and backfill— One & 10/100 Dollars 
$1.10) per lin. ft. 

4. 2° Galvanized Wrought Iron Pipe, installed, 
including excavation and backfill—None & 85/- 
100 Dollars ($0.85) per lin. ft. 

5. Fire Hydrants, installed, including connection 
to main—One Hundred Forty Five Dollars 
($145.00) each. 

6. 8” Gate Valves installed—Fifty & 50/100 Dol- 
lars ($50.50) each. 
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Petitioner’s Exhibit No. 31—(Continued) 
6” Gate Valves installed—Thirty Six & no/100 
Dollars ($36.00) each. 
2” Corporation Cocks installed—Seven & 50/- 
100 Dollars ($7.50) each. 
BF-5 
(Revised 3-12-41) 


114” Corporation Cocks installed—Five & no/- 
100 Dollars ($5.00) each. 
Cast Iron Fittings—Sixteen Cents Dollars 
($0.16) per Ib. 
Earth Excavation and backfill (other than 
above mentioned )—One Dollar ($1.00) per eu. 
yd. 

D. Sanitary Sewerage Systein: 
Karth Excavation and backfill—One Dollar 
($1.00) per cu. yd. 
Rock Excavation—Ten Dollars ($10.00) per 
cu. yd. 
Will embankments, in place—Seveuty-five Cents 
($0.75) per cu. yd. 
Concrete (1:2:4) in place including forms— 
Twenty One & 50/100 Dollars ($21.50) per cu. 
yd. 
Reinforcing Steel in place—Six Cents ($0.06) 
per lb. 
Standard 5 Ft. Manhole in place, with frame 
and cover—EHighty Dollars ($80.00) each. 
Standard Manhole over 5 Ft. in depth, extra 
depth—Nine & 50/100 Dollars ($9.50) per foot. 
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8. Concrete Block Manhole 5 Ft. Depth, complete 
with frame and cover—Seventy Five Dollars 
($75.00) each. 

9. Concrete Block Manhole over 5 Ft. in depth, 
extra depth—Nine Dollars ($9.00) per ft. 

10. Clay Sewer Pipe, Standard Weight, installed, 
including excavation and backfill. 
a. 4 inch—Sixty Five Cents ($0.65) per lin ft. 
b. 6 inch—Ninety Cents ($0.90) per lin ft. 


Extra Strength 
a. 4 inch—Seventy Cents ($0.70) per lin ft. 
b. 6 inch—One Dollar ($1.00) per lin. ft. 
11. Wye Junctions, Standard Clay Sewer Pipe, in- 
stalled 
a. 4 inch—One & 10/100 Dollars ($1.10) each. 
b. 6 inch—One & 50/100 Dollars ($1.50) each. 


fixtra Strength 
a. 4 inch—One & 20/100 Dollars ($1.20) each. 
b. 6 inech—One & 80/100 Dollars ($1.80) each. 
BF-6 
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Ki. Electric Distribution System: 
1. Wood Pole, treated, framed and set, 
a. 25 ft. long—Twenty One & 50/100 Dollars 
($21.50) each. 
b. 30 ft. long—Twenty-Eight & no/100 Dollars 
($28.00) each. 
c. 30 ft. long—Thirty & no/100 Dollars 
($30.00) each. 
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d. 40 ft. long—Forty & no/100 Dollars (40.00) 
each. 
e. 45 ft. long—Forty Five & no/100 Dollars 
($45.00) each. 
2. Crossarms, wood, with braces, bolts, ete., in 
place. 
a. 6-pin 80” long (Primary and Secondary )— 
Five Dollars ($5.00) each. 
b. 4-pin 5’'7” long (Secondary Service Buek)— 
Four & 50/100 Dollars ($4.50) each. | 
3. Guys with fittings, insulator, etc., completely 


installed, 

a. Anchor Guy—Twenty Five Dollars ($25.00) 
each. 

b. Pole Guy—Twenty Six Dollars ($26.00) 

each. 


e. Crossarm Guy — Eighty Two Dollars 
($82.00) each. 
4. Insulators, pin type, with pins, in place 
Primary and Secondary — Eighty Dollars 
(£80.00) each. 
5. Insulators. strain type, with clevis, attached to 
crossarm 
a. Primary 2300 Volt—Three & 50/100 Dollars 
($3.50) each. 
b. Secondarv—Two & 50/100 Dollars ($2.50) 
each. 
6. Line wire, M.H.D. Copper, T.B.W.P. in place 
a. 46 AWG solid—Two & 25/100 Dollars 
($2.25) per 100. 
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b. #4 AWG solid—Three & 20/100 Dollars 
($3.20) per 100. 
Secondary Services, (T.B.W.P., M.H.D. Cop- 
per or Type SE Cable, 3-wire, except as noted) 
including Secondary connection at Pole and 
Building connection at entrance weatherhead, 
in place. 
a. #8 AWG—Thirteen & 50/100 Dollars 
($13.50) each. 
b. #4 AWG—Twenty Four Dollars ($24.00) 
each. 
ec. #4 AWG (4wire)—Twenty Seven & 50/- 
100 Dollars ($27.50) each. 
d. #0 AWG—Forty Four & 50/100 Dollars 
($44.50) each. 
e. #3/0 AWG—Seventy Two & 25/100 Dol- 
lars ($72.25) each. 
Secondary Service Rack, on Buildings, addi- 
tional to that required by interior specifica- 
tions, in placee—Three & 50/100 Dollars ($3.50) 
each. 
BF-7 
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‘Transformers, single-phase, with hangers or 

pole mounting plates, primary fused cut-outs 

and fuses, ground rod, grounding wire and 

moulding, installed on pole (2300-115-230 Volt) 

a. Ld Kva—Two Hundred Seventy Six Dollars 
($276.00) each. 
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b. 25 Kva—Three Tundred Dollars ($300.00) 
each. 
c. 37% Kva—Three Hundred Ninety Dollars 
($390.00) each. 
d. 50 Kva—Four Hundred Sixty Eight Dol- 
lars ($468.00) each.. 
10. Pole step installation, completely installed— 
Four Hundred Fifty Dollars ($450.00) each. 


The undersigned agrees, upon receipt of written 
notice of acceptance of this Bid within 15 days (60 
days if no shorter period be specified) after the 
date of opening of the Bids, to execute the Stan- 
dard Form of Government Contract, in accordance 
with the Bid as accepted, and give bond, with good 
and sufficient surety or sureties, for the faithful 
performance of the contract, within 10 days after 
the prescribed forms are presented for signature. 
’ Performance will begin within 10 calendar days 
after date of receipt of notice to proceed and will 
be completed within specified calendar days from 
that date. (The words ‘‘That date’’ refer to date 
of receipt of notice to proceed. ) 

It Is Hereby Certified that in the event award is 
made to the undersigned, the unmanufaetured ar- 
ticles or materials furnished the United States will 
have been mined or produced in the United States ; 
and the manufactured articles, materials and sup- 
plies will have been manufactured in the United 
States from articles, materials or supplies, mined, 
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produced, or manufactured, as the case may be in 
the United States, except as noted below or other- 
wise indicated in this bid. (See ‘‘General Condi- 
tions’’ of Specifications). 


Date: April 8, 1941. 
(S) EIVIND ANDERSON 
(Individual or Firm Name) 


517 N. Eye St., Tacoma, Wash. 
(Address) 


Before Preparing This Bid the Bidder should 
read and become acquainted with the following: 

A. Government Instruction to Bidders (Con- 
struction). 

B. U. S. Government Form of Contract (Con- 
struction). 

Minimum Wage Rates: The hourly wage rates 
to be paid on the project covered by this Bid shall 
be not less than the rates established as prevailing 
and appearing in the sehedule in *‘Special Condi- 
tions’? of the aecompanving specifications. 

Penalty For False Certification: Section 35 of 
the Criminal Code, as amended, provides a penalty 
of not more than $10,000 or imprisonment of not 
more than ten years, or both, for knowinely and 
willfully making or causing to be made ‘‘any false 
or fraudulent statement * * * or use or cause to 
be made or used any false * * * account. claim, cer- 
tificate, affidavit or deposition, knowing the same to 
contain any fraudulent or fictitious statement * * * 
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relating to any matter within the jurisdiction of 
any Government Department or Agency”’. 
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(Revised 3-12-41) 


Bidders are hereby notified that Bids submitted 
must be accompanied by a statement which shall 
include the following: 


Whether the Bidder: 
A. Maintains a permanent place of business; 
B. Has adequate plant equipment to do the 
work properly and expeditiously ; 
C. Has a suitable financial status to meet ob- 
ligations incident to the work; 
D. Has appropriate technical experience. 
Hailure to Fill in all items of Bid and to furnish 
all information required in the preceding paragraph 
eonstitutes an incomplete Bid which the Govern- 
ment reserves the right to reject. 
Envelopes Containing Bids must be sealed, 
marked and addressed as follows: 
Bids for Temporary Housing, consisting of 
400 Bed Hospital and 
36 Miscellaneous Buildings 
at 
Fort Lewis and 41st Division Cantonment 
Washington. 


To the Constructing Quartermaster 
Fort Lewis and Vicinity 
Fort Lewis, Washington 
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To be opened 2:00 P.M., Pacific Standard Time, 
March 25, 1941. 


Certified a True Copy: 
ADELLON H. HOGAN, 
Adellon H. Hogan 
Ist Lieut. Q.M.C. 
BF-9 
(Revised 3-12-41) 


TEindorsed]: Filed Apr. 18, 1944. 


Q. You require the plumbing and heating man 
to break down his bid by biildings too, do you not? 

A. They knew those requirements, I did not 
have to ask them for it. It is self-explanatory in 
that bid form that it must be done if it is going to 
do any good. 

Q. Well then, when you get a telephone bid on 
the plumbing and heating where you have to break 
it down to bid on, how could you possibly break it 
down in the buildings so as to make up a bid to give 
to the government, when you get a lump sum over 
the telephone? How could you possibly do that? 

A. Oh, I don’t. I just catch you now about that 
lump sum. 

Q. While you are making up your estimate— 
trying to make up an estimate to the government 
and make a bid on this contract, how could you pos- 
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sibly use the figures that a sub-contractor could give 
you over the telephone from Portland, when the 
government bid requires you to break it up into 
separate buildings? 

A. Of course he has a right to do that over the 
telephone. 

Q. Beg pardon? 

A. He has a right to do that over the telephone. 

Q. Are you telling us now that you had an oral 
bid over the telephone, broken down into houses, 
from Mr. Hasdorff ? 

A. Items so and so. If you are good at short- 
hand you can take it down pretty good. I am not 
very good, but I can take it down good enough if 
I want. 

Q. The other dav vou said Mr. Hasdorff gave 
you a lump sum bid. 

A. That is right, and set up into varions items, 
and finally itemized it. [570] 

Q. Didn’t you tell us the other day the bid he 
gave you over the telephone was a limp sum bid? 

A. Lump sum bid for so much money and then 
itemized so I could make use of it in my bidding if 
I wanted to use it, and that applies to all other bids 
hike that, you know. 

Mr. Lycette: JI think that is all. 


Redirect Examination 
By Mr. Peterson: 
Q. Mr. Anderson, on jobs of this character, was 
it the custom or practice to get these bids over the 
telephone before 
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A. It’always is the practice. They generally re- 
tain their information until the last minute, a few 
hours before you are ready to close your bid, or 
eome back with the final decision—what you want 
to finally do. They start something, especially with 
the plumbing, because they seem to have a lot of 
rechecking about their figures and it involves a lot 
of items, and they get their information late from 
the suppliers and so forth, and so on, and invariably 
they get their information out the last minute so it 
is very customary that the telephone bid comes in, 
and of course it is up to the contractor to accept it 
or not. If he can rely on those companies that thev 
are responsible, and they will stand by their quota- 
tions that are done over the wire—over a telephone, 
he feels safe in using them. 

Mr. Peterson: That is all. [571] 


Recross Examination 
By Mr. Lycette: 

Q. Did you have a last minute bid from Mr. 
Hasdorff, just the dav or hours before you sunb- 
mitted vour bid? 

A. Tam quite sure I did. 

Q. Then, after you got his bid did vou then ina 
few hours that were left. break it down and change 
it around into the form by bidding as you subnitted 
it, to the government ? 

A. Well, you take that, there is another teehni- 
eality that comes in again. It wonld not be wholly 
essential to break that down into those fine points 
because we are not wholly econeerned about those 
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group bids. If there is a few dollars one way or 
another, if you get the low bid—lInump sum bid those 
other things, the government does not really go into, 
you know, so extensively and analyzing by those 
item bids, which is the low bid for such and -such 
biddings had been deducted or added, and so forth. 

The Court: Why didn’t you give this other fel- 
low the contract instead of Rushlight? 

A. Well—— 

The Court: He was responsible, wasn’t he? 

A. Yes, J think he was responsible. I think the 
real reason he didn’t get the contract, he was lax 
in following up. He did not contact me before— 
after I had actually got this revision order through, 
and then of course not having contacted me, I didn’t 
know whether he was really—cared for the job or 
not, and then I was in a hurry to go. We had 90 
days to do this job in and [572] Rushlight was right 
there willing to go into the job, and I figured there 
is the best way to do business, let it go right away, 
I don’t think there is much one way or another to 
lose as far as my price is concerned. I had not gone 
into those revision items with Mr. Hasdorff, and it 
naturally would require more days to do that and 
lose some time in doing it. Now, I reckoned-—— 

The Court: If I remember vour testimony right, 
Mr. Anderson, you did not testify that Rushlight 
had given you a definite figuve before you went out 
there, before you submitted your bid. 

A. No, he was waiting until I had things ready 
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and then he said he would give me a definite figure, 
the minute he made sure I got the job. 

The Court: He did not give you any definite fig- 
ure at all before your trip to Washington and re- 
turn ? 

A. No, he did not. 

Mr. Lycette: J haven’t anything further. 

Mr. Peterson: That is all Mr. Anderson. 

(Witness excused. ) 


Mr. Peterson: Mr. Rushlight, may I ask you a 
question? [573] 


WILLARD A. RUSHLIGHT, 


recalled as a witness on behalf of the Defendants, 
was examined further and testified as follows: 


Direct Examination 
By Mr. Peterson: 

Q. Mr. Rushlight, I will ask veu if on or about 
April 6th or 7th, 1941, if you made an oral bid on 
this job to Sam Bergesen, a contractor here that bid 
on this job? 

A. I don’t remember, I perhaps did, because we 
put out other bids besides the bid to Mr. Anderson. 

@. And I will ask you whether or not that was 
over the telephone ? A. I don’t reeall. 

@. Did you ever give any of those bids over the 
telephone ? 

A. We bave a great many times, ves. 

Q. A ereat many times, and T will ask you 
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whether or not your bid to Sam Bergesen on this 
matter was $310,000.00? 

A. I coudn’t say, I don’t remember. It might 
be possible. 

Mr. Peterson: It might be possible. That is all. 

Mr. Lycette: No questions. 

The Court: Well, is it your contention now that 
you made an oral or written bid to Mr. Anderson 
before April 8th? 

A. Your Honor, Mr. Anderson and I had a def- 
inite agreement before he put in his bid. 

The Court: JI mean before April 8th. 

A. Yes, if we would give him a lower price, un- 
derstand? The general contractor 1s looking for an 
advantage in price, but I made a deal with Mr. An- 
derson I [574] would give him a lower price than we 
put ont generally on the job, and he agreed to give 
me the job. At that time he showed me his estimate. 
The lowest price was three hundred and fourteen 
thousand from a Tacoma firm, and then he used my 
price of $300,000.00, and he at that time agreed that 
that job was mine. 

The Court: I think that is now a reiteration of 
your former testimony. 

A. That is the true story of how that thing came 
about. 

Mr. Peterson: That is all. 

(Witness excused. ) 


Mr. Peterson: Offer in evidence, Your Honor 
please, the Defendants’ Exhibit A-1, which was a 
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letter that has been identified as being from Antono- 
vich to Eivind Anderson under date of December 
3, 1941. 
Mr. Lycette: I haven’t any objection. 
The Court: It will be admitted in evidence. 
(Whereupon letter referred to was then re- 
ceived in evidence and marked Defendants’ Ex- 
hibit No. A-1.) 


Mr. Lycette: It would probably be wise for both 
of us to check up and see if we have any unoffered 
or unadmitted exhibits. 

Mr. Peterson: We offer in evidence, if Your 
Honor please, Defendants’ A-2, which is a letter 
from Kivind Anderson to Colonel E. P. Antonovich. 
This has been cross-examined on and pertains to the 
compressors. [575] 

Mr. Lycette: I think vou will find that is a duph- 
cate copy of one already in evidence. 

Mr. Peterson: It was referred to as A-2, and 
then there won’t be any confusion. 

The Court: It may be admitted. 

(Whereupon letter referred to was received 
in evidence and marked Defendants’ Exhibit 
No, A-2.) 


Mr. Peterson: Offer in evidence Defendants’ 
A-4, plans which—— 

Mr. Lycette: I haven’t any objection. 

Mr. Peterson: A-4. 

The Court: Admitted. 

(Whereupon ‘plans referred to were received 

in evidence and marked Defendants’ Exhibit 
No. A-4.) 
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Mr. Peterson: Also A-5, which are also addi- 
tional plans. Any objection to A-5? 
Mr. Lycette: No. 
The Court: It will be admitted in evidence. 
(Whereupon plans referred to were received 
in evidence and marked Defendants’ Exhibit 
No. A-5.) 


Mr. Peterson: And A-7, the same 
Mr. Lyeette: No objection. 
The Court: It will be admitted. 
(Whereupon document was received in evi- 
dence and marked Defendants’ Exhibit No. 
A-7.) 


Mr. Peterson: They are all admitted in evidence, 
then. 
The Defendant rests, Your Honor. [576] 


WILLARD A. RUSHLIGHT, 


recalled as a witness on behalf of the Plaintiff, was 
examined and testified in Rebuttal as follows: 


Direct Examination 

By My. Lycette: 
Q. Mr. Rushhight, did you 
Mr. Lycette: I will trv not to repeat, Your 


Honor 
Q. (Continuing) But did you know Mr. Ander- 
son before some time in April 19—— [605] 


The Court: April the 8th. 
Mr. Lycette: It is really prior to that. 


378 Hivind Anderson, et al., vs. 


(Testimony of Willard A. Rushhght.) 

Q. (Continuing) April, 1941? 

A. No, £ never met Mr. Anderson prior to this 
Job. 

Q. And where did you—through whom did you 
meet him first ? 

A. Through the representative of bis bonding 
company. 

Q. And about what date was that? 

A. Well it was shortly prior to the date of the 
opening of the bid on the general contract for the 
four-hundred bed hospital. 

Q. Approximately how long? 

A. Oh, it was very shortly before that. It may 
have been the day before or two days before, M1. 
Lycette. I don’t recall exactly, but it was very 
close to the date of the bid opening. 

The Court: Mr. Lycette, 1t would be more help- 
ful to the Court if he would take this Exhibit Num- 
ber—Plaintiff’s Exhibit No. 8, which bears the type- 
written date of April the 3rd, and the penned in 
date of May the 8th, and state whether he met Mr. 
Anderson or knew of Mr. Anderson at the time that 
typewritten date appears. 

Mx. Lycette: I was going to ask him that. 

Q. Did vou know Mr. Anderson or see Mr. An- 
derson prior to the typewritten date that is on that 
Exhibit 8, April 3rd? 

A. No, these bid forms are made up by us and 
for the bidders on the project. In other words, we 
get the list of bidders from the government who the 
contractors are and we pick up plans. They are 
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issued to us direct by the government and we pre- 
pare a bid and make up these ‘pro- [606] posals to 
the various contractors and make up various copies 
of it. 

Q. Did you give Mr. Anderson a written bid be- 
fore the bids were opened on April 8th? 

A. Yes, it is my recollection he had a copy of 
this proposal here. 

Q. What amount was in that bid? 

A. Three hundred thousand dollars. 

@. After the bids had been opened on April 8th, 
did you talk to Mi. Anderson on that same dav? 

A. Yes, I was out, as I recall—him and f drove 
out to the bid opening together with Mz.—of the 
Continental Casualty Company. 

Q. Following the bid opening did you talk to 
him? me ves, I did talk to him. 

Q. And next I will ask youif 

Mr. Peterson: I think, if Your Honor please. we 


have gone over all that on the other examination. 

Mr. Lycette: J am going to try and eliminate as 
much as I can. 

Q@. Mr. Anderson testified that a day or two he- 
fore, I think just the day before April 12th, that 
you called him from Moscow, Idaho, voluntarily and 
told him that you had alveady contacted Senator 
Holman in Washington, D.C., and found that there 
he was having trouble—Mr. Anderson was going to 
have trouble getting his bid. Did vou tell him anv 
such thing ? A. No, sir, that is not true. 
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Q. I will ask you if you did have a telephone 
conversation with him either on the 12th or the day 
before? [607] 

A. I had two telephone conversations with him 
on that same day. 

Q. Who originated the first call? 

A. Mr. Anderson called me on the first call, and 
I told him that I would call M1. Hall and see if he 
could go to Washington to represent us on this mat- 
ter and that I would call him back, which I did. 

@. In the first telephone conversation which you 
said was from Mr. Anderson to you, what did An- 
derson say to you? 

Mr. Peterson: Your Honor please, I think we 
went over all that the other day. 

The Court: I think I will let him repeat it, 
briefly. 

A. Mr. Anderson stated to me that he had been 
advised that—I had told him previously on the day 
of the bid opening on May 8th which I testified to, 
that he was not going to be awarded this—directly 
or indirectly, I don’t know which, and he wanted 
me to assist him through what connections we had 
to get this job, and I had already in my previous 
conversation with him on the day of the bid open- 
ing, told him that I would be glad to do that hbe- 
cause we had an understanding if he got the job 
that we would get it. 

Q. At what price? 

A. Yes, and naturally we were interested in get- 
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ting the job for us, and in order to do that we 
were interested in him getting it. 

Q. Don’t go into too much detail, we want to get 
over it fast. Now, when he told you that on this 
first telephone conversation you told him you would 
eall whom? [608] 

Ae Mirai CO. C. Hall. 

Q. And did you tell him who Mr. Hall was? 

A. Yes. 

Q. And did you yourself at any time tell him 
that Mr. Hall was Senator Holman’s campaign 
manager ? A. No, as I—— 

Mr. Peterson: We went all through that. 

The Court: It was covered. He said he did not, 
but if he has anything further he wants to say with 
reference to any statements he contends was made 
as to My. Hall’s relationship to Senator Holman 

Q. Did you tell him what relationship if any 
Mr. Hall had to Senator Holman? 

A. Yes, I believe I told Mr. Anderson that to 
the best of my recollection on the date of the bid- 
ding, that Mr. Hall was very close to Senator 
Holman and I knew him very well myself and I 
believe if there was any justice to his right to get 
this job, why, that Senator Holman would be very 
glad to see that the job would be awarded to the 
low bidder provided there wasn’t something other- 


wise that I knew nothing about, which of course 
would make Senator Holman take some other posi- 
tion, in other words. 

Q. Then after the first telephone conversation 
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on the day before the 12th, or whichever day it was, 
did you then call Mr. Hall in Portland? 

A. Yes, I called Mr. Hall right after Mr. An- 
derson called me. This was at night, and got him 
at his residence. 

Q. After you talked to Mr. Hall—don’t go into 
what he said, one way or another,—after you talked 
to him did you then call Mr. Anderson back? [609] 

A. Yes, sir, I did. 

Q. I will ask you if in that conversation you 
arranged to meet Mr. Anderson with Mr. Hall m 
Spokane? A. Yes, sir, I did. 

@. J think you have already testified as to what 
occurred there, when you got to Spokane. Now Mr. 
Anderson testified that when you were in Spokane 
he told you and Mr. Hall that he needed no support 
from Senator Holman and if you were going back 
on the basis of—Mr. Hall was going back on the 
basis of representing him in any way, why he need 
not go. Did that conversation take place? 

A. No, sir, that did not, and that is not true. 

Q. I will ask you if in that conversation Mr. 
Anderson with you employed Mr. Hall to go back? 

Mr. Peterson: Just a moment, that calls for a 
conclusion. 

Q. Very briefly, did he ask you—well, tell what 
he said. I wanted to cut it down. Tell what he said. 

Mr. Peterson: I think he has gone into that 
over and over again. 

A. Mr. Anderson and I discussed this arrange- 
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ment with Mr. Hall and we agreed between the two 
of us to send Mr. Hall back there jointly for us to 
secure the job. 

Q. When was that discussion had ? 

A. In Spokane, and we agreed to each pay half 
of the expenses and I bought Mr. Hall’s ticket for 
his airplane from Spokane back east and when I 
talked to Mr. Anderson the night before over the 
telephone, he had agreed to bring sufficient cash 
with him so that he would be able to take care of 
expenses, because I had asked him about [610] that, 
and at the airport after him and I had a definite 
understanding we would share expenses, why he 
then gave Mr. Hall a hundred dollars in eash in ad- 
vanee to take care of his miscellaneous expenses, 
and I bought his airplane ticket. 

Q. Now jumping from that time that Mr. An- 
derson got back to Tacoma, which | think the testi- 
mony shows was some place around the 25th or 26th 
of April, I will ask you if within a few days subse- 
quent to April 26th, which was the date that the 
constructing quartermaster sent out his letter ask- 
ing for figures on a revised power house—if, I am 
now asking, within a short time, within a day or two 
after that, if vou went to Mr. Anderson and repre- 
sented to him either directly or indirectly that veu 
were an employee or some way working for the 
government out at Fort Lewis? 

A. I did not at any time. 

Mr. Peterson: Mr. Rushlight, he did not so 
testify, just one of your letters said on behalf of-—— 
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Mr. Lycette: Mr. Anderson testified to that 
himself. 

Q. Now, without going into great detail, did 
you and Mr. Anderson get together and work out a 
bid of some kind? 

A. Yes, sir, we did. We worked up a com- 
pletely itemized bid on both his end of the work 
and mine. 

Q. Is that the one that was introduced here as a 
letter dated April 30th, which contains your letter 
and Mr. Anderson’s letter on the revised power 
house ? 

A. Yes, sir, that is the one that Mr. Anderson 
and I wrote up. [611] 

Q. Mar. Rushlight, vou went with Mr. Anderson 
on May 6th out to Fort Lewis to see the construct- 
ing quartermaster at the time he was advised that 
the power house would be according to the substi- 
tuted plans and specifications, did you? 

A. Right close to that date. I beheve that date 
might be the date we went out there, ves. 

Q@. When you came in, on the wav back, I will 
ask you, if on the way back Mr. Anderson said to 
you ‘‘Now I know I have got the contract, and now 
I am ready to talk terms with you, and von ean 
give me a bid,”’’ or words to that effect? 

Mr. Peterson: Just a moment, if Your Honor 
please. J think it has been repeated and repeated. 
Hirst Mr. Lycette called Mr. Anderson and he testi- 
fied to that, and then he ecalled—then Mr. Rush- 
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light has been examined on it. I think this about 
the fourth time we have been at that. 

The Cowrt: I do not think this has been covered, 
Mr. Peterson. Mz. Anderson brought this part of 
it out. As to what occurred, he gave, but this is in 
response to it. 

Q. Did Mr. Anderson say that? 

A. No, that did not oceur. 

Q. Is it true that up to that time, either at the 
Fort or on the return to Tacoma on that day, May 
6th, that you had given Mr. Anderson no oral o1 
written bid, or ever discussed price for doing this 
plumbing and heating contract ? 

A. Certainly we had discussed the price. We 
orally had [612] agreed that we had the job. That 
is the reason we were doing all this work and tried 
to help him get it. 

Q. Now, on the 6th or 7th of May, did Mr. An- 
derson in any way change or renege from what he 


had previously 

The Court: I think that has been covered. 

Mr. Peterson: He has gone over that, Your 
Honor please. 

The Court: Yes, I think it has been covered. I 
would like, however, for this witness to—at the risk 
of repetition, state again why he wrote on Plain- 
tiff’s Exhibit 8, the word ‘‘altered’’ or ‘‘revised’’. 

A. Well, I wrote that on there at the request of 
Mr. Anderson, and his explanation of that to me at 
the time was that this was a revised price from our 
previous understanding, and he wanted the quota- 
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tion to show that the price had been revised. I never 
dreamed he was going to try and construe it as he 
has done in this trial. 

The Court: The previous price was three hun- 
dred thousand dollars? 

A. Three hundred thousand dollars, that is 
right. [613] 

A. Well, I had an understanding with Mr. An- 
derson he was to do all the concrete work in the 
power plant and my understanding with him was 
that included all foundation work. 

Mr. Peterson: I object, to that, Your Honor 
please. There is a written order from him. 

A. Yes, our superintendent did give him a writ- 
ten order without my knowledge, Your Honor. 

Mr. Lycette: Nevertheless that order, the testi- 
mony shows, came from a superintendent, not from 
Mr. Rushlight and I want to show why he had a 
right to object to it. 

The Court: I do not think I would take much 
time with it. [621] 

Mr. Lycette: Just one question more. ‘There is 
one question more, that master sheet which was 
Exhibit 28. 

@. Now when you were working with Mr. An- 
derson, did you see his breakdown worksheets at 
all? A. Yes, sir, I did. 

Q. I will ask you if you ever saw that one be- 
fore the bidding? 

A. No, sir, J have never seen this sheet before. 

Q. Mr. Anderson did not 
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Mr. Lyeette: No, strike that. That is all, you 
may examine. 

The Court: You mean he showed you his work- 
ing sheets before his bid went in? 

A. Yes, he had his working sheets, Your Honor, 
down to the Olympus Hotel, and when we were dis- 
cussing this deal, and he changed his figures on his 
master from three hundred and fourteen thousand 
to three hundred thousand dollars, when he agreed 
to give me the job at that price. 

The Court: That is before you went down to 
Fort Lewis and put in the bid? 

A. Yes. 

The Court: Before the cpening of the bid? 

A. Yes, sir, I believe that was the evening before 
the bids were opened. 

The Court: You may proceed with the cross- 
examination. 

Mr. Lycette: This will be al! my testimony. I 
will rest as soon as Mr. Rushlght is off the stand. 

[626] 
By. Mr. Peterson: 

Q. On the item of twelve thousand a hundred 
and eighteen dollars which you have charged for 
the change in the boiler house and which is covered 
by vour letter to Mr. Anderson of April 30th, which 
is attached to his signed letter of the same date, I 
want to ask you if that is a [645] reasonable charge 
for it? 

A. Yes, that is a very reasonable charge. [646] 

The Court: Gentlemen, I have tried to follow 
very closely here. There are so many items in- 
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volved and so many controversies that it is impos- 
sible for the trier of the facts to say that he is 
certain that he has made a disposition that is ex- 
actly right, or has found the facts exactly as they 
are, but I have, as we have gone along here through 
this somewhat extended case, definitely determined 
as to whether the parties upon whom the burden of 
proof rested have made proof to a degree that 
would justify a recovery. I am not going to fore- 
close you entirely upon that, but I do believe we 
could expedite the matter, very briefly, if I could 
point out the items on both sides so whatever argu- 
ment you want to make you will address on those 
items that the Court has found against you, rather 
than devote a great deal of time to arguing on 
those matters that the Court finds in your favor. 

Taking the plaintiffs’ Complaint, and before IL 
take it up let me say after argument I shall discuss 
the items in detail, somewhat, so as to give you my 
views more fully: 

Now in item (b), the Revision of Power Plant 
for $12,118.47, the Court finds that the plaintiff has 
sustained the burden of proof and is entitled to a 
recovery on that item. [649] 

The Court: I am not going to detail at length 
the reasons resulting in the Court’s finding on these 
numerouse items unless there be some particular 
one or more of them that counsel think it might 
be helpful to them in ease they should want to ap- 
peal from the Court’s decision. 
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I have already indicated before argument what 
my views were concerning the proof that has been 
submitted. 

IT feel that I should say here that counsel upon 
either side of this case have no reason to chide 
themselves about not having fully presented their 
clients’ causes. They have made a very thorough 
and very complete and very [652] comprehensive 
and a very able presentation of everything that it 
seems to the Court could possibly be material and 
an aid in settling these differences. The surprising 
thing to the Court is that in a contract of the magni- 
tude that this one was—and it is a minor contract 
compared to those that have come into being in 
recent months and years, but in 1941 it was con- 


sidered a very substantial contract—the surprising 
thing is that men can get along as contractors with 
their government and sub-contractors with their 
principals as well as they do, with sitnations as 
complicated as are these plans and specifications 
and drawings, because of necessity they lend them- 
selves to many misunderstandings even when there 
is a strong desire on the part of every one con- 
cerned to harmonize differences and to compromise 
attitudes. 

At the time this contract was first thought of—at 
the time this plan was first thought of, perhaps I 
should say, the government was just entering upon 
a program of expansion for military purposes the 
like of which had never been dreamed of, and time 
certainly was the essence of everything that it un- 
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dertook, and speed was demanded of every one who 
was in any way interested in carrying forward such 
a program. This Court at that time was a member 
of Congress and participated in these large appro- 
priations that likewise since have sunk into insig- 
nificance compared to the appropriations that are 
being made today. 

The contracting business in America as a whole 
was just coming out of a long period of lethargy 
and inaction. Contractors were extremely active in 
the matter of securing government contracts because 
that seemed to be [653] the only business in the off- 
ing and it actually was. Washington, D.C. was 
crowded as the defendant in this case has indicated, 
with contractors and their representatives seeking to 
bring to bear all the influence they could looking’: 
toward a contract with the government. In some 
instances those influences were not what they should 
have been, and have already been exposed. In most 
of the cases they were proper and legitimate. There 
is nothing in this case that would warrant the Court 
in finding that there were improper pressures 
brought to bear or there were improper influences at 
work in the securing of this contract, but the pro- 
curing of it in itself resulted in the very situation 
that we now have to solve here, and it is a back- 
eround that must be placed into this whole picture 
in order to see it clearly. 

The speed with which the government was exceut- 
ing its contracts both in writing and _ physieally, 
gave rise to a practice that resulted in field men 
such as the construction quartermaster on the 
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ground being given the power far greater than in 
normal times, and their finding upon the opening 
of bids was usually, to all general purposes, a final 
finding though it had to be ratified formally, later. 
In this instance it was not such, and at the time in 
April, 1941 when bids were to be submitted upon 
this project there were a substantial number of 
bidders and bidding was not only keen, but a desire 
to secure the contract of the government was equally 
keen. 

Colonel Antonovich who was the construction 
quartermaster who testified here, stated that 1f this 
contract had followed the course that they normally 
did at [654] that time, Mr. Anderson would not 
have been awarded the contract; that his only rec- 
ommendation was against him. It was not for this 
Court to make inquiry, and counsel on either side 
attempted to develop his reasons for it, but at any 
rate the only posstble way that Mi. Anderson could 
get this contract was through the approval of some 
superior to the local construction quartermaster, 
and that was done. 

Now from that point on we come to the evidence 
here that—evidence in sharp conflict. If the Court 
finds the facts to be as the plaintiff Mr. Rushlight 
testifies they were, then of course Mr. Anderson has 
made misstatements that are impossible of belief, 
and would shake the Court’s credibility in his testi- 
mony. On the other hand if we adopt the testi- 
mony of Mr. Anderson then Mr. Rushlight’s evi- 
dence and that of his witness Mr. Hall, is not 
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worthy of credence. It is therefore necessary that 
this background picture be given full consideration 
and that is what the Court has done, and my find- 
ings are based largely upon those early transactions 
between the parties. 

I can not find and do not find that Mr. Rushlight 
submitted to Mr. Anderson on April the 3rd, the 
date that is involved herein in his submission of the 
bid, a bid in the sum of either $300,000.00 or $314,- 
000.00, $293,000.00 or even $286,000.00, but I do find 
that at some time prior to the submission of the bid 
by the defendant Anderson to the government he 
had ascertained from Rushhght as well as other 
sub-contractors within a reasonable degree of cer- 
tainty, what this plumbing and heating service 
would cost him, because it 1s a special field and he 
had to rely upon some [655] one to make an intelli- 
gent bid to be safe, whatever that was, and the best 
I could do in the way of a finding is somewhere 
between $296,000.00 and $314,000.00, and it is not 
so material as is the fact that to Mr. Rushhght, wpon 
the opening of the bids, came a realization that if 
he secured any part in the perfermance of this 
contract 1t would only be by reason of the fact that 
Andexson’s bid was accepted. 

There is no evidence, and the Court sought none, 
and none was submitted, as to whether Mr. Rush- 
light was likewise one of the individuals who made 
a bid for a sub-contract for the same purpose to 
the man next highest. [ shall assume from what 
took place that he did not. 
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IT ean not find with Mr. Anderson’s testimony 
and upon his contention that he still believed after 
these bids were opened and for some time thereafter 
that he was going to get this contract. I must find 
that he knew very shortly after the opening of the 
bids that his bid would be rejected, except that it 
was presented to some one higher in authority than 
the local construction quartermaster’s department, 
and it was not an unnatural or unusual thing for 
him to conceive the idea that he had better go back 
to Washington, and it was not an unusual or an 
unnatural thing for him to look about to see who 
might be most helpful in going back there to present 
this cause. It was quite the natural thing for Mr. 
Rushlight, who, whether rightly or wrongly, be- 
heved that he had certain contacts In Washington 
that might aid in the presentation of this matter, 
but of course before undertaking it he would want 
the assurance that he was going to be given the sub- 
eontract m question, and I therefore find, based 
upon the testimony of the [656] plaintiff Rushlight, 
that it was the defendant Anderson who called him 
some three or four days subsequent to the opening 
of the bids and suggested that some steps be taken 
to msure the securing of this contract, and then 
the second call was made as testified by Mr. Rush- 
light after contact with Mr. Hall in Portland, and 
that the meeting in Spokane was not an accidental 
or incidental meeting, but one which resulted in a 
prearranged plan. [ find nothing reprehensible in 
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it, but it was a prearranged plan to go to those 
higher in authority and there present the reasons 
why the lowest bidder ought to have this contract, 
and that Mr. Anderson, together with Myr. Hall, 
went for a single purpose to Washington, and made 
such contacts, both, doubtless, were the one with 
Senator Holman, the other with Congressman Cof- 
fee, which in turn resulted in contacts at the War 
Department with those men who have the respon- 
sibility of making decisions, and with such aid and 
assistance as they could be given from the officers 
and heads in the Senator’s office and in the Con- 
gressman’s office, were able to present their cause 
in a manner that earried conviction and persuasion 
that Mr. Anderson ought to have this contract, and 
then long before any formal recognition of that 
fact took place, an assurance was given because 
of the speed required that My. Anderson would 
have the contract and would come back here, and 
My. Anderson at the same time gave Mr. Rushheht 
the assurance that he would have the sub-contract. 
How just what caused this difficulty to arise after 
the parties returned to the West is something that 
is not entirely clear in this reeord, but at any rate, 
it is [657] elear to me that My. Anderson concluded 
that those things that transpired between the time 
that the bid was opened and the time that he left 
Washingon were such that in his own mind, at 
least, he was satisfied that it was his effort indi- 
vidually and not aided by Mr. Rushhght and Mr. 
Hall that brought about his securing of this con- 


Umited States of America 395 


(Testimony of Willard A. Rushlight.) 

tract, and that he was not under an obligation to 
be overly generous in giving a sub-contract for any 
sum that was greater than he perhaps could have 
gotten some other sub-contractor to do the work, 
and he made up his mind that he was not going to 
give Mr. Rushlight the contract because at this 
time Mr. Rushlight was of the opinion that the 
award should be an award of $300,000.00 for the 
sub-contract. Just how much discussion between 
the parties took place as to an offer and an accept- 
ance is not a matter of so much concern, but the 
Court has no hesitancy in finding that Mr. Ander- 
son knew upon his return here that Mr. Rushlight 
was going to expect a sub-contract providing fcr 
$300,000.00, and by that time he felt that such a 
sum was out of proportion to the service that he 
would have to render, and out of proportion to what 
he could get another competent sub-contractor to 
perform the work, and an adjustment of that differ- 
ence led to the visit to Mr. Anderson’s home with 
Mr. Hall, and while the matter of bonding was one 
that was discussed, it was incidental. ‘he matter 
of adjusting the price to be paid for this sub- 
contract was the primary and major matter. Mr. 
Hall was naturally called in as he was the man who 
was closely associated with Mr. Anderson for at 
least a week or more when they were securing the 
award from the government of the principal con- 
tract, and as a result of that conference there [658] 
was written into this letter that bears date April 
the 8rd the sum of $293,000.00, which was $7,000.00 
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less than Mr. Rushlight insisted he was entitled to 
under the previous oral agreement, and $7,000.00 
more than Mr. Anderson was willing to pay, know- 
ing that he could get some one else that would as- 
sume the responsibility for $286,000.00. The only 
difficulty that the Court has had in arriving at that 
conclusion—and there has been some difficulty, is 
that this same letter that Mr. Rushight presented 
and in which he wrote in these figures of $293,000.00 
and in which he changed the date from April the 
3rd to May the 6th or May the 8th, he also wrote on 
there “‘revised’”’. That lends considerable support 
to the contention of the defendant that it was in- 
tended by the parties that that should include a 
revision that was already in progress and was 
known to all of them. 

However, negativing that to a degree that I feel 
justifies and warrants me in finding that the word 
‘revision’? was revision from the controverted sum 
of three hundred thousand dollars and two hundred 
and eighty-six thousand dollars, rather than a re- 
vision on the new and increased cost to the govern- 
ment of this construction, in accordance with the 
modified program, and I find that, because it is just 
a few days following that letter of May the 6th 
or 8th 

Mr. Peterson: May 9th, that offer. 

The Court (Continuing): ——Mlavy the 9th, that 
My. Rushlight writes to Mr. Anderson concerning 


this modification and he says: 


United States of America 397 


(Testimony of Willard A. Rushlight.) 

‘“You have verbally instructed us to proceed 
with the ordering of the material for the power 
plant [659] as revised. We would appreciate 
a change order from you covering the addi- 
tional costs of this work.”’ 


Now I am unable to see how Mi. Anderson could 
have read that language without being fully ad- 
vised then that there was no meeting of the minds 
on May the 9th, concerning this changed work. 
Irrespective of what he might have thought, this 
indicates very clearly here, about—less than two 
weeks after the letter of May the 9th, that the 
sub-contractor expects by reason of the added bur- 
den, and it is admitted that he had an added bur- 
den ranging from seven to ten thousand dollars in 
this alteration to be recognized in it, and the next 
day he receives a reply directing him to proceed 
with the necessary change in the mechanical in- 
stallations involved by the change in the govern- 
ment’s plans and specifications, ‘‘as may be affected 
by vour sub-contract. In accordance with our pre- 
vious understanding you are to furnish a_ break- 
down statement showing the different items on tie 
pluinbing, steam, heat and hot air installation. Will 
you please forward them?’’? ‘To me this indicates 
clearly that the defendant Anderson had full knowl- 
edge of the fact that there was an added obliga- 
tion growing out of the sub-contract. ff there 
was doubt, certainly we come to the letter of May 


398 Ewind Anderson, et al., vs. 


26th, four days later, and there is an express con- 
dition written into that letter saying: 
‘“‘Change order covering revisions in power 
plant as per our proposal dated April 30, 
1941, $12,118.00.”’ 


This letter, apparently we have no further re- 
sponse to it, but by that time it was evident that 
the plaintiff was proceeding on the theory doing 
the work greatly [660] increased his own burden; 
that he was to have an increased amount of this 
sub-contract, and if not, earlier, I think I could 
safely find from the date of the execution of the 
agreement to perform the sub-contract for $293.- 
000.00, which was the outgrowth of a difference 
that had arisen between the time that the bid was 
submitted and May the 9th when this sub-contract 
agreement was presented, feeling began to arise 
between these parties and it grew and was tremen- 
dously accelerated and accentuated within less than 
a month after they had gone to work, and those 
differences became in a large measure the basis of 
the charges and countercharges that make up the 
numerous additional items, most of which—I dare- 
say all of which would have been adjusted in some 
manner. I do not think that the plaintiff Rush- 
light made any unusual effort to save costs and 
charges to the defendant Anderson from that time 
on, and I do not think—in fact, the evidence es- 
tablishes the fact that the defendant Anderson 
mace no effort to protect the interests of the plam- 
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tiff in his sub-contract as between him and the 
government. 

Both parties doubtless have suffered a loss by 
reason of the ill will that came along with the be- 
ginning of these transactions in the various items, 
but for the reasons that I have indicated here— 
there may be numerous others,—I feel that the 
plaintiff has sustained the burden of proof upon 
this major item in controversy here, and is en- 
titled to a recovery thereon as well as the other 
items enumerated enrlier in the consideration cf 
this case, and the defendant is entitled to the credits 
that I have already indicated. [661] 

Now you will have to prepare Findings along 
this line and I understand there is no disagreement 
between the parties concerning the date when in- 
terest would begin to run. There is only the other 
question, the second cause of action having been 
disposed of. That is the item of $6,000.00, as to 
Whether it is intended to be included in whatever 
the recovery was here, and interest run upon that 
from that date or as to whether it is to await the 
final settlement with the government on the whole 
contract. 

Mr. Peterson: Our position on that is, Your 
Honor, that $6,000.00 should be retained unless w 
may be able to get a decision out of Washington 
very shortly, on that, but the other 

Mr. Lycette: That is their money that is being’ 
held up, not our money that is being held up, and 
the $6,000.00 is liquidated damages held acainet 


Anderson, not against Rushlight, and consequently 
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that is to hold up his money. There is no reason 
he should hold up our money. 

The Court: No, if that is the basis—if there 
was any contention that was never gone into here 
that Rushlight had to perform within a given time. 

Mr. Lycette: If there was any contention that 
was a charge against us—you make no contention 
that the six thousand dollars was charged against 
us. You said that on the first day of the trial. 

Mr. Peterson: Our position is that—on that, 
that our sub-contract provides that we are not ob- 
ligated to pay you until we get settlement with the 
government. 

Mr. Lycette: 1 do not think we have to wait an 
unreasonable time, which has now been two or 
three years, [662] just because he has some—he 
has, I think, I showed up to forty-five different 
items on his appeal, and one of the items is the 
delay. I don’t think we should be required legally 
or equitably to wait until he finishes out——— [663] 

The Court: Now this matter has been continued 
for the purpose of hearing some further testimony 
on the part of some witness who has—or some 
person who has submitted an affidavit as to facts 
which to the Court, appeared to be in such direct 
and sharp conflict with the testimony that was of- 
fered heretofore, that it gave evidence of some one 
not stating the truth on facts that they ought to 
know what they are, and for that reason I have, 
and largely for that reason, re-opened the case, and 
I assume this affidavit is offered on behalf of the 
plaintiff—or the defendant. 
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Mr. Peterson: On behalf of the defendait, 
Your Honor. 

There are two or three affidavits, I think, 
possibly. 

Your Honor, the question arose at the last heaz- 
ing thereon—really two points—one is with refer- 
ence to the execution of the—that instrument on 
May 9, 1941—that is, as to when it was completed 
—when the words were written in. The dispute 
arose as to whether or not it was written in at 
the Anderson house or whether that figure was com- 
pleted before. That is one of the items that is set 
forth in the Philp affidavit. Another main branch 
of it is as to the question of the acquaintance. Mv. 
Rushlight testified point blank, I think on seven 
or eight different occasions in the record that he 
had never met Mr. Anderson before. I understood 
those two general questions would be opened for 
the Cot. 

The Court: Why, I will be glad to hear you 
[667] on both of them, and then the third one of 
course, primarily the testimony of Mr, Philp. 

My. Peterson: Mr. Rushlight, would you take 
the stand, Mr. Rushlight ? 
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WILLARD A. RUSHLIGHT, 


produced as a witness on behalf of the Defendants, 
after being first duly sworn was examined and 
testified as follows: 


Direct Examination 

Mr. Lycette: Are we going to go back over the 
individual’s testimony or take new testimony? 

The Court: I do not know. 

Mr. Peterson: It will be just on those subjects, 
the question of the acquaintanceship and possibly 
on that contract. 

The Court: Yes, I will permit interrogation 
upon that. 


By Mr. Peterson: 

Q. Mr. Rushlight, referring to your testimony 
at the trial here, before, f asked you—I will just 
read it back a little bit so you can get the idea: 

‘‘How many trips did you make to Fort Lewis 
prior to May 9th, on this contract ?’’ 

You answered ‘‘Oh, I haven’t any idea, Mr. 
Peterson’’. 

““@. You made several trips out there, didn’t 
you?” 

(2. PricrstemMay. cum: 7 

Be) Yess 

‘A. I know I made a lot of trips, but T couldn’t 
say [668] what times prior to May 9th.” 

‘*@. Mr. Anderson did not ask you to make any 
bid did he, on this job?”’ 

“A. On this job?”’ 
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“@. Yes. Who initiated the bidding here to 
Mr. Anderson 2”’ 

“A. I don’t quite get your point.”’ 

““*@. Did he call on you for bids or did you volun- 
teer the work in the first place?”’ 

“A. Are you talking about the original bid be- 
fore he received the job?” 

Bees,” 

Now then,—‘‘ Well, I was introduced to Mr. An- 
derson by a representative of the Surety Company 
who asked me to give him a proposal on this job.”’ 
What was the name of that representative of the 
surety company ? 

eer Pil. 

Q. Clyde Philp? A. Uh-huh. 

@. And what was the date of that? 

A. Oh, I don’t recall the exact date now. 

@. With reference to April the 8th when your 
bid was submitted, when Anderson’s original bid 
was submitted to Fort Lewis and the day of the bid 
opening at Fort Lewis? 

A. I don’t know the exact date that I met Mr. 
Anderson. It was sometime prior to the bidding. 

Q. Was it on that date that Clyde Philp intro- 
duced you to Mr. Anderson ? 

A. I couldn’t say Mr. Peterson. It was prior 
to the bid opening of the main contract out at Fort 
Lewis. The exact date T couldn’t say at this time. 

[669] 

Q. All right. T asked you: ‘How long prior”’— 
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just a minute, strike that. ‘‘Who did?” I asked 
you the question. 

‘‘A. The representative of the surety company.” 

**And when was that?” 

‘“A. Oh, that was prior to the opening of the 
bids, the exact time I don’t know.’’ 

‘*@. How long before the day of the opening of 
the bids was it?’’—no, ‘‘How long prior was it? 
The day of the opening of the bids, wasn’t it?” 

‘Tt could have been.’”’ 

Did you answer that, “‘It could have been’’ the 
opening 

A. Yes, because I don’t remember the exact 
date. 

Q. Could it have been the day of the opening of 
the bids that Mr. Clyde Philp introduced vou to Mr. 
Anderson ? 

A. I don’t believe so, as to the best of my recol- 
lection. J beheve it was one or two days prior to 
that. It might be. I can’t remember those exact 
dates at that time, Mr. Peterson, unless we have 
something to refresh our memory. If we have a 


written document 
Q. Now then, Mr. Rushlight, you recall seven or 
eight different times during the trial that you were 
asked—I think by your counsel, as to whether vou 
knew Mr. Anderson or had met him prior to this 
bid and you were asked at one time by the Court, 
and [ think you answered every time in the nega- 
tive, that this was the first time you met Mr. An- 
derson was in connection with this bid, is that so? 
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A. That is right, but—— 

Q. Just a minute, now. The Court asked you 
“Well you knew each other before then?’’ [670] 

‘‘A. I never met Mr. Anderson prior to the time 
of this job.’’ 

You made that statement, didn’t you, and you 
repeated that answer six or seven times during the 
trial, did you not? 

Mr. Lycette: I don’t think he did. 

A. I don’t know. I testified to the fact that [ 
had 

Q. Didn’t you testify that m response to the 
Court’s question ‘‘ Well, you knew each other?’’ If 
will read right back. You will find out. 

“The Court: Did you participate in any way 
in figuring the original bid Mr. Anderson made to 
the government?’” says the Court. Didn't vou 
answer *‘No, I did not, Your Honor ?’’ 

A. What bid are you talking abont, on the Fort 
Lewis job? 

Q. Yes, on the original bid. The Court asked 
you ‘‘Did you participate in any way in figuring the 
original bid Mr. Anderson made to the govern- 
ment?’’ Now you know what that means. You 
knew what the original bid that Mr. Anderson made 
to the government on April 8th—that is what we 
were talking about. A. That is right. 

Q. And didn’t you answer to the Court 

A. Iam trying to get clear if you have reference 
to the main contract or to the plumbing and 


heating——— 
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Q. No, I am talking about the main. Did you— 
the Court asked you ‘‘Did you participate in any 
way in figuring the original bid Mr. Anderson made 
to the government,’’ and didn’t you say ‘‘No, I did 
mote our kionor ?77 

A. Well, my interpretation of the Court’s ques- 
tion there, in preparing the original bid of Mr. 
Anderson, I never testi- [671] fied that I did, but I 
did testify that I did meet Mr. Anderson prior to 
his submission of the heating bid that he gave to 
the government. That is two different things, we 
don’t want to confuse. 

Q. Didn’t the Court say ‘‘Well, you knew each 
other before then,’’ and you testified *‘I never met 
Mr. Anderson prior to the time of this job.”’ Isn’t 
that what you testified to? A. Yes, Uqiae 

Q. Now then, Mi. Rushlight, I will ask you, you 
remember the Salem job, the building of the Capitol, 
and bidding on the Capitol at Salem, Oregon ? 

A. Yes. 

Mr. Peterson: If Your Honor please, attached 
to the affidavit of Mr. Anderson in this case were 
two letters, one a proposal from Mi. Rushlight and 
another a copy of the bid of May 9th. I wonder if 
they might be detached from this affidavit and copies 
filed and they be introduced as exhibits in this case? 
I ean substitute copies for them, attached to my 
affidavit and have them introduced in evidence in 
this ease, if that could be done. 

The Court: That could be done but it is just a 
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question whether that is a matter that we want to 
re-open the case on, Mr. Peterson. 

Mr. Lycette: Your Honor recall that Mr. An- 
derson never testified on that subject at all, here. It 
tends to—Urben here, I presume he sat here all the 
time during the entire trial of this case. Mr. An- 
derson never testified upon the subject at all. [672] 

‘he Court: Upon the subject of acquaintance- 
ship? 

Mr. Lycette: No. After sitting here all the time 
through eight or nine days he did not mention it, 
nor did Mr. Urben. You recall they called Mr. 
Anderson for that sole purpose. 

Mr. Peterson: You cross-examined him on the 
subject of his acquaintanceship and you asked him 
if he did not testify to the fact that he had never 
met Mr. Rushlight before and Mr. Anderson an- 
swered you ‘“‘that was Mr. Rushlight’s testimony, 
not mine.”’ 

Mr. Lycette: And we never touched the subject 
again during the whole time we were here in court. 

Mr. Peterson: This is one of the bids that Mr. 
Rushlight made to Mr. Anderson in 1936, and we 
can show, Your Honor please, the conversations 
that he had with Mr. Anderson at that time, the 
subsequent meeting at the bidding, the meeting— 
subsequent meetings at the Multnomah Hotel and 
on five or six prior occasions. 

The Court: You may proceed and interrogate 
him along that line. 


408 Ewind Anderson, et al., vs. 


(Testimony of Willard A. Rushlight.) 

I might state to the parties what the Court is 
interested in, in this particular phase of this case, 
is to ascertain if someone is deliberately falsifying 
here. While the matter may not be directly material 
to the issues involved, nevertheless it bears a rela- 
tionship sufficiently close that it would cause the 
Court to give serious consideration to the weight 
and credibility to be given to the testimony of a 
witness, as well as other means of protecting it for 
ascertaining the truth. [673] 

Q. Mr. Rushlight, showing you Defendants’ 
Identification A-33, is that written on your sta- 
tionery ? A. Yes, sir. 

Q. And is that your signature? A. Yes. 

@. And that was addressed—that is a bid ad- 
dressed to EKivind Anderson at the Heathman Hotel 
in Portland ? AL Vhat is nieht. 

Q. And how did you know that Mr. Anderson 
was at the Heathman Hotel in Portland? 

A. I couldn’t say at this date. This 1s igen 
back in 1986. 

Q. That is the time vou recall the bidding—that 
was the time the bidding was for the Ovegon State 
Capitol, was it not? 

A. I believe so. It must have been, because this 
bid is for that purpose. 

Q. Did vou know that Mr. Anderson had his 
estimators and his staff in various rooms at the 
Heathman Hotel in Portland at that time this letter 
was written, or this bid was made? 

A. No, T ean’t sav that I did at this time. 
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Q. Didn’t you, Mr. Rushlight, personally call on 
Mr. Anderson at the Heathman Hotel in connection 
with that bid—with this bid? 

A. Not that I recollect. 

Q. Not that you recollect? 

A. No, but to cut this thing short, Mr. Peter- 
i — 

Q. You don’t have to cut it short. 

The Court: I want him to go ahead and state, 
if he has any explanation to make. [674] 

A. Well, Your Honor, I would like to explain 
this situation. I tried to—I think in the last tial, 
that m our operations we mect lots of contractors 
—meet hundreds of them. We put out lots of bids, 
some by mail, some are delivered by me, and some 
delivered by the men in our organization. I testi- 
fied here previously that I never met Mr. Ander- 
son. While I was talking to Mr. Philp during the 
trial last time, he reminded me of Mr. Anderson 
having been in Portland in the Multnomah Hotel 
in connection with—I don’t remember what job it 
was, now, and refreshed my memory. Working 
back to the name of that job I did recall then that 
I had met Mr. Anderson. At that time I was—T 
thought that particular period had came after this 
Fort Lewis job, in my own mind, but in talking 
to Mr. Philp and checking back on the dates, why, 
I was in error in my testimony. I did meet him, 
but only casually, in the Multnomah Hotel, and I 
might have met him or talked to him in connection 
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with this job that Mr. Peterson is talking about, 
but I don’t recollect it because that was way back 
in ’36. I do know when this particular Fort Lewis 
job came up and I had this deal with Mr. Ander- 
son, that I particularly asked Mr. Philp at that 
time, because we had this verbal agreement, if Mr. 
Anderson could be depended upon to keep this ver- 
bal agreement, because I did not know him, but 
IT have met him prior to this date. In that respect 
my testimony was in error during the trial, but it 
was an honest error because I had forgotten the 
chronological dates, and I had also forgotten 

The Court: When did vou discover that, during 
1675] the last trial? 

A. Well after the case was closed and talking 
to Mr. Philp, we were discussing this matter and 


he brought up the time that Mr. Anderson was in 
Portland. Well he says, ‘‘I think you did meet him 
at the particular time’’ and I recall having met him 
in the Multnomah Hotel. I don’t remember now 
which job it was,—it was the Pendleton Airport 
job, and he was bidding on some other contract, 
and it is rather hard for me—a large number of 
projects. We figure to keep all these dates and the 
chronology of these periods in mind, but I didn’t 
know Mr. Anderson well, but [ did meet him in 
connection with the bid of the Pendleton deal, in 
connection with this matter Mr. Peterson is talking 
about in 1936, it is possible I might have met Myr. 
Anderson. I couldn't testify that I did or did not. 
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IT might have, because it has been so many years 
ago. In meeting so many contractors it is possible 
I might have and TI didn’t recollect it at the time 
of my testimony in the last case, but I do recall 
having put the thing together and discussing the 
matter with Mr. Philp, that I did meet Mr. Ander- 
son casually at the Multnomah Hotel, in connection 
with this Pendleton Airport case. In that particular 
my testimony was In error. 

Q. Was that the only time you met him in 1940 
at the Multnomah Hotel, in connection with the 
Pendleton Air Base job? 

A. I might have met him some other times. If 
you could give me something to tie it to—— 

Q. Well, get back to the Capitol, didn’t you 
attend the [676] opening of the bids? Mr. Ander- 
son made a general bid on that capitol, did he not, 
for the Salem Capitol, in 1936? 

A. Well, 1 believe he did. 

Q. And didn’t vou—were vou present in the bid 
opening in Portland at the Library Building, that 
is where the bids were opened ? 

A. I don’t remember about that. 

Q. Do you know Dewey Martin of Olympia? 

A. Yes, I do. 

@. Do you know Mi. Montgomery, Mr. Ander- 
son’s estimator? 

A. Yes, I know Mr. Dewey. 

Q. Wasn’t Montgomery, Mr. Anderson and 
Dewey Martin, and Joe Russell—were you not pres- 


412 Ewind Anderson, et al., vs. 


(Testimony of Willard A. Rushlight.) 
ent with them at the opening of the bids in the 
Library Building in Portland on that? 

A. Well, I might have been, Mr. Peterson, but 
LI don’t remember whether I was or not. For me to 
sit here, away back in 1936 to say I was there or 
wasn’t, I couldn ’t. 

Q. Don’t you recall that at that bid opening 
Mr. Anderson, instead of furnishing a bid bond, 
presented a certified check for $50,000.00, and that 
was held up by the man as a rather peculiar inci- 
dent, that the man would support the original bid 
with a certified check rather than with a bond? 
You remember that incident? 

A. No, I don’t remember that. 

Q. Didn’t you walk with Mr. Anderson, Dewey 
Martin and Montgomery from that place, the Li- 
brary Building, to the Multnomah Hotel, to where 
you folks were engaged in a party for several hours, 
you and Mr. Anderson and Roy Montgomery and 
Dewey Martin? [677] 

A. No. It might be possible | don’t recollect it. 

Q. The next year, or 1937, didn’t you bid with 
Mr. Anderson on the Yakima Postoifice job, on the 
Wenatchee Postoffice job? 

A. Yes, that is right, we did give My. Anderson 
a bid on the Postoffice job at Wenatchee. 

Q. And you were the low bidder? 

A. I don’t know about that. 

@. <And didn’t Mr. Anderson at that time come 
to your place in Portland and you stated to My. 
Anderson that you were not able to do the job 
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right at that time because of other work, but that 
you would take him to Mr. Urben, another plumber 
in Portland, and didn’t you take Mr. Anderson 
over to Mr. Urben’s office in Portland and intro- 
duce him to Mr. Urben in 1937 on that Wenatchee 
Postoffice job? 

_ A. I remember the incident, not the date, but 
that is true. 

Q@. You met Mr. Anderson on that date, didn’t 
vou? 

A. Yes, sir, he came in the office and I took 
him over and introduced him to Mr. Urben, and 
Mr. Urben contmued about his business. 

Q. In 1940 I beheve you remember of having 
a meeting, when Mr. Anderson along with Mr. 
Mullen and Mackery, they had joined together on 
a general bid for that airplane unit at Pendleton? 

A. Yes, I remember. 

Q. And didn’t you make a sub-bid for the 
plumbing to Mr. Mackery and Mullen and Eivind 
Anderson in connection with that? 

A. J made a sub-bid on the plumbing to that 
firm, yes, on the [678] plumbing. 

Q. And then you met him later in the Multno- 
mah Hotel and that is the item now you say, that 
Clyde Philp refreshed your recollection on? 

A. Yes, that is right and I did meet Anderson 
there casually. However, I was not well acquainted 
with Mr. Anderson. 

Q. Well, that party there went on for several 
hours at the Multnomah Hotel, did it not? 


414 Kwind Anderson, et al., vs. 


(Testimony of Willard A. Rushhght.) 

A. I couldn’t say. When a group of contractors 
geet together they come and go. 
~Q. But you say you did not know Mr. Anderson ? 

A. It was my testimony in the last case, at the 
time of this job, and I am stating here for the bene- 
fit of the Court I was in error on these particulars. 
T had met Mr. Anderson only casually. I have met 
him in these various instances and it had slipped my 
mind, but the chronology of events had become 
eonfused, even after [ was reminded of the fact 
he had been in these particualr places. 

Q. All right, now in 1940, [ will ask you, Mh. 
—in the fall of 1940, whether you did not go to the 
Winthrop Hotel with a Mr. Pugh of the Fuller 
Construction Company in the east, and didn’t you 
eall Mr. Anderson at his home and ask him to come 
to the Winthrop Hotel to confer with vou and Mr. 
Pugh with reference to a certain bid at Fort Lewis? 

A. I don’t remember that, Mr. Peterson. 

@. Do you know Mr. Pugh? 

A. Yes, I know Mr. Pugh of the Fuller Com- 
pany. 

Q. Didn’t you call Eivind Anderson down to the 
Winthrop Hotel and he and his son Tom came down 
there and you [679] discussed the matter with Mr. 
Pugh, and you served him some drinks, and then 
after you visited for quite a whne—— 

A. J don’t remember that. What job was that 
in connection with? 

Q. Fort Lewis, the job at Fort Lewis. 
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A. I don’t recall any job at—what year was 
that in? 

Q. 1940, in the fall of 1940, from the Winthrop 
Hotel. 

A. Idon’t recollect it, Mr. Peterson. 

@. Now then, Mr. Rushlight, you testified at 
the trial, I believe, that it was the custom of your 
firm—or just a minute. You testified to the making 
of this bid of May 9th, 1941, that it was put on a 
form of bid that you dated April 3, 1941. That is 
so, wasn’t it? 

A. I don’t quite get your question there. I don’t 
believe | testified to that, Mr. Peterson. 

@. All right, showing you A-34, Defendants’ 
A-34, Mr. Rushlight, what 1s that? 

A. Well, that is a copy of a bid to Mr. Ander- 
son on this Fort Lewis job in qnestion here. 

Q. All right. Now that was—that is an original 
letter, written April 3, 1941? 

A. That is right. 

Q. That is in your handwritin 


g, 1s 1t? 

A. No, it is not. That is in typewriting, Mr. 
Peterson, April 3, 1941. 

Q. I understand, but to conform to the original 
which is on file in here, you wrote in the date on 
it, May 9, 1941? 

A. Yes, J changed the date on it. 

Q. That is changed in your handwriting? 

A. Yes, I changed the date on this proposal at 
Mr. Anderson’s [680] request to May the 9, 1941, 
at that meeting. 
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And you wrote in the word ‘‘Revised’’? 
That is right. 
And you wrote in the words $393,000.00? 
$293,000.00. 
Two hundred and ninety-three thousand ? 
Yes, I did. I wrote in the amount there. 
. Now this is a direct copy, is it not, of Plain- 
tiff’s Exhibit 8? 

A. Yes, there was two copies in the court room 


OPOPopre 


the last time we were here. One is a duplicate of 
the other. In other words, they were both made at 
the time, because [ tried to get Mr. Anderson to 
give him an acceptance on one of them. 

Q. When did you write in ‘ Rushhght’’—when 
did you type in the name of Eivind Anderson, 
Tacoma, Washington. ‘‘Dear M1. Anderson’’, that 
is in typewriting. When did you type that in? 

A. Well these forms were all made up, Mr. 
Peterson, at the time the original job was bid, and 
we usually make them up in several copies. 

Q. But Mr. Anderson’s name wouldn’t be on the 
original, on the blank form that vou made out, 
would it? 

A. Well, you must understand in making these 
up we make them all on our letterhead. Because of 
the copy, on the letterhead we don’t use a tissue 
paper. 

Q. You wouldn’t be writing Mr. Hivind Ander- 
son on the copy—turn to the one you submitted to 
the Heathman Hotel, just underneath that. Now 
isn’t that typical of your—now that was the one 
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that went to all the firms and all the bidders, [681] 
and you typed in his name there, didn’t you? 

A. Yes, that is right. 

Q. Well, did you type his name in the one of 
May 9th? A. Yes. 

Q. When did you type it in, when the original 
bid was made up or later? 

A. I believe it was typed in when the original 
bids were made up. In other words, these were 
copies of the form that was made up at the time 
Mr. Anderson was given the original bid of $300,- 
000.00. 

@. How many copies of that letter did you make 
to Kivind Anderson ? 

A. I couldn’t say. This is a copy of the original 
proposal. 

Q. Those copies made with Mr. Anderson’s name 
on, would not be applying to any other contractors, 
would it? A, Une ie Gea ie 

®. Then how many copies did you make of Mr. 
Anderson’s bid? 

A. Well, that I couldn’t say. 

Q. And vou kept the original yourself, didn’t 
vou? 

A. Now you are talking about the original, Mr. 
Peterson? I am trying to explain to you when the 
girl is getting out these bids in our office, this 
paper as you notice, is a heavy letter typed paper, 
received this printed, and they can only make not 
over four copies and get them legible in the type- 
writer. On one job we may have several so-called 
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original copies. None of them are originals because 
they are all duplicates of the same thing, but as far 
as being the top sheet going through the typewriter 
is concerned, it is an original because we can only 
get so many copies in the typewriter. [682] 

Q. It is the original so far as Mr. Anderson 
was concerned. When you made that bid you typed 
in Mr. Anderson’s name right at the time; that 
was the original as far as Mr. Anderson was con- 
cerned, and those particular ones would only apply 
to Mr. Anderson. Why did vou make only three or 
four copies to Mr. Anderson ? 

Mr. Lyecette: Your Honor, we went over exactly 
the same thing at the time of the trial. 

Mr. Peterson: It is not. 

Mr. Lycette: Exactly the same thing at the 
trial. 

The Court: Objection will be overruled. 

@. Mr. Rushhght, why would you make three or 
four copies of the bid to My. Anderson and then 
retain the original? 

The Court: That is argumentative. 

A. { don’t know how to answer that, Your 


Honor, because 
The Court: Well, the fact, in connection with 
those items, I don’t know why this other was not 
produced when we originally had the trial—some 
indication these affidavits 
Mr. Peterson: It went into the surety company 
file. 
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The Court: But the fact is that this contract 
was not—or bid, was not submitted, the major con- 
tract, until the Sth of April—isn’t that the date, 
Crest Of April ? 

Mr. Peterson: 8th of April. That is, the main 
bid. 

A. I don’t know. [683] 

The Court: My notes indicate that was the testi- 
mony, it was about the 8th of April. Your testi- 
mony was that you met Mi. Anderson on the morn- 
ing that you went out there to that—he went out 
to submit his bid. : 

A. I testified, Your Honor, [| believe, that I 
met him prior to the date of this—of the time he 
put in his main bid to the government. 

The Court: Well, the document that you are 
being interrogated on now bears date of April 3rd. 

A. ‘That is true. 

The Court: That is five days before he had sub- 
mitted his bid. 

A. Well, that may be, Your Honor. There may 
have been a postponement by addenda on this job. 
IT don’t know, but we prepare our bids ahead of 
time to get them to the general contractors. Ordi- 
narily we don’t get our bid prepared that much 
ahead of time. There must have been some reason 
for that many days elapsing between our proposal 
and the date of the government bid, because usually 
we are just a day or two ahead of time. 

The Court: What counsel is asking indirectly, 
and the Court is asking directly, you did not, ac- 
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cording to your own testimony, on the 3rd day of 
April, you had no knowledge at all that Anderson 
was going to be the successful bidder. 

A. That is right. 

The Court: Yet now these documents, duplicate 
originals, indicate that you had prepared a sub- 
contract bid on that date, leaving the amount of 
it blank. 

A. Yes. I thought I had testified, Your Honor, 
[684] in connection with that in the last trial. 
We quite often do that. Any sub-contractor will 
tell you the same thing, that you change your 
figures. In other words, we are in competition,— 
you see what I mean? And we get figures at the 
last minute from the material houses. Prices change 
and we don’t type the exact figures in for that 
reason also, you see, and we make extra copies in 
case we get a revised price that clearly affects our 
bid, why we can have an extra copy to shoot out 
and revise the price to our contractors, because 
otherwise, you get out of town on these bid open- 
ines and you don’t have stenographers with vou, 
and typewriters, and all that equipment, and it 
makes it very inconvenient unless vou have these 
extra copies made up to change vour hid suddenly, 
you see, upon a change on this information vou 
receive or a change in the price on certain ma- 
terials, or 

The Court: Well the Court made a finding there 
was an oral understanding between vou people that 
you were to have $300,000.00, if by vour joint efforts 
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you were successful in getting this contract for 
Anderson, and I am still of the same opinion in 
reference to your joint efforts, but E am semewhat 
in doubt now as to these figures, because your testi- 
mony was not frank and full with the Court in the 
matter that now becomes somewhat material on 
this past acquaintanceship, and I was prompted 
only to ask vou such a question because it seemed 
rather unusual in the course of human conduct, two 
men, involving substantial money, of a sum of this 
kind, would meet for the first time through an in- 
termediary and then engage in an oral agreement 
by using—let us, for the purpose [685] of argu- 
ment say legitimate pressure upon those who had 
the power of granting the contract, such arguments 
as would ultimately result in securing the contract. 
That just does not seem natural or reasonable, 
that men who were total strangers would engage in 
that and then we come to the question as to how 
this word “‘revision’’ gets on these, and your ex- 
planation was one that I had in doubt to a degree, 
but I felt that the defendant was even more to 
blame, a business man with wide experience and 
accepting a matter of such vital importance by 
merely having you write the word ‘‘revision’’ upon 
it. 

Now if the Court can not depend upon. your ver- 
acity, why of course it is going to change the situ- 
ation, and this is the reason I have required this 
further hearing, because someone, whether inten- 
tionally or otherwise, has testified to facts that are 
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not the truth, and of course you admit now on the 

matter of acquaintanceship 
The Witness: Your Honor, J have tried to tell 

you the truth in this case as I knew it at the time, 

and as I explained to you, these things happen over 

a period of years. I never new Mr. Anderson well 


—had any business dealing with him or any social 
contacts. He may have been present at the group of 
contractors’ meeting, and like they do, have a drink 
or two in a hotel room. That may be true, but 
that 
The Court: Because vou have just admitted 
here in the record you took him down some years 
before and tmtroduced him to somebody else—— 
A. Yes, but, Your Honor, Mr. Anderson came 
to see us in connection with this postoffice job 
[686 | 
The Court: I do not care for the cireumstances 
surrounding—— 
A. YT was going to explain te Your Honor, if 
you will permit, that does not necessarily mean I 
am well acquainted with the man. A stranger may 


come in 
The Court: You did not understand. The Court 
is asking you whether you were well acquainted, 
but before, didn’t vou understand very distinctly 
whether you had ever known this man before? 
A. Yes, sir. | was in error, and the only thing 
1 could do, since my memory is refreshed by these 


specific cases, Is to say to you | was in errer 
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my testimony was wrong, to be honest and proper 
with this Court. [f T have made a mis-statement and 
afterwards find I made a mis-statement, I come in 
and tell the Court honestly I have made a mis- 
take, due to my failure to recollect these bids, and 
that is what f am doing today. 

The Court: Proceed if vou have anything fur- 
ther. 

@. Mr. Rushlight, you and Mr. Hall came to 
Tacoma on May 9th, to Mr. Anderson’s house ? 

A. Yes, sir, I believe that was the date, Mr. 
Peterson. 

Q. And where did vou come from? 

A. Well 

Q. To Tacoma. 

A. I don’t recall where we came from now, Mr. 


Peterson. 

Q. I will ask you whether or not vou lived at 
Portland? A. Yes, sir. 

Q. And My. Hall lived at Portland ? 

m Ys, sit 

Q. And you came up to Seattle on the train, 
did you? [687] 

A. I don’t recall how we got up there. 

Q. Well, do you recall whether you contacted 
Clyde Philp on May the 9th at Seattle, and asked 
him to haul you to Tacoma? 

A. No, 1 don’t remember that. 

Q. Huh? 

A. I don’t believe that is so, not to the best of 
my recollection. 
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QM. You say you don’t believe that is so? 

A. That is right. 

Q. How did you get to Tacoma on May the 
9th? 

A. I can’t tell you truthfully how Mr. Hall and 
T came up to Tacoma, whether ‘we drove up en 
whether we came up on the train. 

Q. How did you come to Mr. Anderson’s house 
on May the 9th? 

A. Well, I don’t recall. I suppose we drove over, 
Mr. Peterson. 

Q. Drove over from where? 

A. For me to make a definite statement, these 
dates were back so—— 

Q. No, at the time of this contract. 

A. Well, that is considerable time ago. I can’t 
remember just how I got there. 

@. Who was present at the Anderson house 
that night ? 

A. Well to the best of my recollection there was 
Mr. Anderson’s son who testified in this case, Mr. 
Anderson and his wife and daughter, and Mr. Hall. 

Q. Was Mr. Clyde Philp there? 

A. TI don’t recollect—I don’t believe Mr. Philp 
was there. I don’t recollect Mr. Philp being there. 

[688] 

Q. Isn’t it a fact, Mr. Rushlight, that Clyde 
Philp drove you from Seattle to Tacoma on May 
the 9th? 

A. I don’t believe it is a fact, because if he had 
he probably would have been there. 
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Q. I will ask you whether or not at the home of 
Mr. Anderson that night, if you recall Mr. Clyde 
Philp sitting in a chair—in a Morris chair I think, 
half asleep when the negotiations were going on, 
and Mr. Anderson went over to him and pulled off 
his shoe? A. No, I don’t remember that. 

Q. Huh? 

A. I don’t remember that, either. 

Q. Mr. Philp wrote your bond in this case, did 
he not? A. ¥ 65, sir. 

Q. And I will ask you whether or not, Mr. Rush- 
hight, if it is not a fact that on May the 9th, 1941, 
that Mr. Philp drove you and Mr. Hall from 
Seattle to Tacoma, and that you told Mr. Philp 
that you were going over to Mr. Anderson to sub- 
mit a bid to him for $293,000.00 2 

A. I certainly don’t remember any such ineci- 
dent, Mr. Peterson. 

Q. And is it not a fact 

A. I don’t believe that it happened. 

Q. And isn’t it a fact that this agreement or this 
proposal of May 9th, 1941,—didn’t von have the 
figures $293,000.00 written in to both the origina] 
and the copy when vou arrived at the Anderson 
house? A. No, sir, that is not a fact. 

@. And didn’t you tell Mr. Philp at that time 
that you had put in the bid—that you were putting 
in a bid for [689] $293,000.00 2 

A. No, sir, I know that was not a fact. because 
these figures were put in this bid at Mr. Ander- 
son’s house, and in his little office just where you 
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go into his front room. This whole thing was written 
with the same pen and at the same time, the price 
and the date and the word ‘‘revised”’. 

Q. They may have been written at the same 
time but weren’t they both written before you got 
to the Anderson home? 

A. No, they were written in his home. 

Q. Well, where did you stay on the night of 
May 9th? Did you stay in Tacoma or did you re- 
turn somewhere ? 

A. + don’t remember. I might check the hotel 
record if it is of any moment and find out, but I 
don't recall where we stayed that particular night. 

@. Your counsel had showed you the affidavit 
of Clyde Philp, where he stated, didn’t he, that he 
was the one that transported vou and Mr. Hall 
to Tacoma ? 

Mr. Lycette: I! object to that as immaterial. 

®. Didn’t you have an opportunity to check up 
on the truthfness of his affidavit? 

M1. Lycette: I object to that. That is not proper 
cross examination. You ask him to pass upon 

The Court: Objection will be overruled. The 
Court wants to get at what the facts are, and if 


there are lapses of memory and so on. 

Q. Counsel called your attention to Mr. Clyde 
Philp’s affidavit. Have you read that? 

A. Yes, sir, I have. 

Q. Well he stated in that affidavit he trans- 
ported you and Mr. Hall from Seattle tc Tacoma 
on May 9th? [690] 
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A. Yes, sir, but evidently Mr. Philp is in error. 

Q. Didn’t you have occasion to check up on 
how you came to Tacoma and where you stayed, 
or how you got there? 

A. No, I did not. 

Q@. You haven’t taken any means to check that 
up? 

A. No, sir. Mr. Philp was with me on a later 
occasion and he may be confused in that respect. 

Q. Well, we ave talking about this occasion, 
May 9th. 

A. To pin us right down to a date, I think cer- 
tainly one or the other of us is confused. 

@. You don’t know how you got to Tacoma that 
night or how you got away from Tacoma? 

A. We drove, I know that, but where we drove 
from or how we met, whether we both had our cars 
and met in ‘acoma, or not I don’t remember, and 
I am not going to make a statement unless IT am 
definitely clear in my mind. 

The Court: I did understand vou to state that 
at this conference where you finally negotiated this 
sub-contract there were present only you, Mi. Hall, 
My. Eivind Anderson and his son. 

A. Yes, Your Honor, and I discussed that mat- 
ter further with Mr. Hall last night, thinking 1 
mieht be in error die to Mr Philp’s affidavit, 
and he stated that he did not remember in checking 
the testimony why both Mr. Anderson and his son 
both testified that Mr. Philp’s wasn’t there, so we 
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all agreed he was not there, so I figured my memory 
must be correct on that point. Now if I am in 
error, sitting before this Court, I would readily 
admit it becanse I don’t claim to have an infallible 
memory. I can’t remember all these things ac- 
rurately, but I am [691] trying to give the Court 
an honest recollection of these matters and if I 
remembered that I certainly would tell this Court, 
because I see no reason why I shouldn’t give the 
Court all the facts in my mind. 

Mr. Peterson: That is all. Just a moment. 
I think that is all. 

Your Honor, I offer in evidence, if Your Honor 
please, the Defendants’ A-33 and Defendants’ 
A-34, 

Mr. Lycette: J have no objection. 

The Court: It will be admitted in evidenee. 
One is just a duplicate of one that has previously 
been admitted in evidence? 

Mr. Peterson: That is right. 

(Whereupon documents referred to were re- 
ceived in evidence and marked Defendants’ 
Exhibits A-33 and A-34, respectively.) 
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DEFENDANTS’ EXHIBIT A-33 


[ Letterhead ] 
A. G. Rushlight & Co. 
407 S. E. Morrison St., 
Portland, Oregon 
November 19, 1936 


Ivan Anderson 
Heathman Hotel 
Portland, Oregon 


Subject: Proposal for the Plumbing, 
Heating, Ventilating, and Automatic 
Sprinklers, Oregon State Capitol 
Building 


We hereby propose to furnish all labor and ma- 
terials required for the installation of the plumb- 
ing, heating, ventilating, and automatic sprinklers 
for the Oregon State Capitol Building to be con- 
structed in Salem, Oregon, in strict accordance with 
plans and specifications as prepared by Trowbridge 
and Livingston, Francis Keally, and Whitehouse 
and Chureh, Architects, specification section ‘‘1’’, 
pages 1 to 23, and section H. V., pages 1 to 28, and 
the applicable provision applying to the plumbing, 
heating, ventilating, and automatic sprinklers in 
addenda 1 to 5 inclusive, for the sum of $178,868.00, 
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(One hundred seventy-eight thousand, eight hun- 
dred sixty-eight dollars.) 
Yours very truly, 
A. G. RUSHLIGHT & €@ 
By W. A. RUSHLIGHT 
WAR :MP 


[Endorsed]: Filed June 29, 1944. 


DEFENDANTS’ EXHIBIT A-34 


[ Letterhead ] 
A. G. Rushlight & Co. 
407 8S. E. Morrison 8t., 
Portland, Oregon 
Revised* 
April 3, 1944 
May 9, 1941* 
My. Hivind Anderson 
517 N. Hye St. 
Tacoma, Wh. 


Dear My. Anderson: 

We hereby propose to furnish the Plumbing. 
Steam Heating, and Hot Air Heating Systems, in 
strict accordance with Specification No. Fort 
Lewis—32, and plans applying thereto, consisting 
of a 400 Bed Hospital Group and 36 Miscellaneous 
Buildings, for the sum of Two Hundred ninty- 
three Thousand 00/100 Dollars $293.000.00.* 

The above proposal includes all work covered 


*[In longhand] 
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under the Plumbing section of the specifications, 
Paragraphs P-1 to P-21 inclusive; all work un- 
der the Steam Heating part of the specification, 
mechanical equipment, boiler house and Steam 
Distribution, Paragraph ME 1 to ME 15 inclusive, 
Heating Steam Plant, H-1 to H-7a inclusive; Serv- 
ice Clubs and Dental Clinics, H-S to H-17 inelu- 
sive; Theatres, TH-HV-1 to TH-HV-17 inclusive, 
and Hot Air Heating, Paragraphs HA-1 to HA-7 
inclusive. 

The following is our proposal for unit prices 
as called for in the Call for Bids. 

Item No. 3 
. Add the sum of $2100.00 
. Deduct the sum of $1950.00 
Add the sum of $253.00 
. Deduct the sum of $200.00 
. Add the sum of $750.00 
. Deduct the sum of $655.00 
. Add the sum of $1800.00 
. Deduct the sum of $1700.00 

Add the sum of $1000.00 

Deduct the sum of $850.00 
. Add the sum of $12,500.00 

Deduet the sum of $10,500.00 
. Add the sum of $60.00 
. Deduct the sum of $55.00 
. Add the sum of $1000.00 
. Deduct the sum of $900.00 
. Add the sum of $7860.00 
. Add the sum of $5000.00 

Add the sum of $10,000.00 


Po St ec eee 


RBAOoOWo-Z 
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Item No. 4, Unit Prices, Section B. 


L Ati Steel pipe, Stdinstalled 12 pr. lnineaite 
2. 14%” S Se Soa een ee 86 

an 2 i ae ae 1.00 

4. 214,” a ES PAN ec 1.2% 
oa s re eres 1.45 

6. 114’ Genuine Wrought Iron Pipe, installed  .83 

7. 14” ee = a ue 95 

Sy 2 ms a se ae 1.13 

97 21,” ae “ at oi 1.49 
10. 114” Std. Rising Stem Gate Valves, installed 8.70 ea. 
11. 14%” fe ee 9.40 
Wee 2 a — 06 6 12.40 
13. 214” si ge we le 15.00 
14-11? anchors, vistalled 2:2 2n eee 6.25 
oe re ee 7.50 
16. 214” a se nmr rene 8.75 
Lior es a ee ee eer... 10.00 
18. 114” Expansion Joints, installed_................. 835.00 
192 92” a a eee 88.00 
207 21,47 a Be 0a 107.00 
Die a Vo 0|6 Ogee 132.00 

Yours very truly, 
A. G RUSHLIGHT & CO. 
By W. A. RUSHLIGHT, Pres. 

WAT HP 


[Endorsed]: Filed Jun. 29, 1944. 


Mr. Lycette: J have no questions. 
he Comune Uhatere ule 
(Witness excused.) 


Mr. Peterson: Mr. Philp, take the stand, please. 
a [692] 
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produced as a witness on behalf of the Defendants, 
after being first duly sworn was examined and 
testified as follows: 


Direct Examination 
By Mr. Peterson: 
Q. Mr. Philp, vour full name? 
A. Clyde Elmer Philp. 
@. Where do you reside, Mr. Philp? 
A. Seattle. Washington. 


And you have been subpoenaed to testify 


© 


here? 

A. I was subpoenaed by Mr. Anderson, per- 
sonally. 

Q@. Yes, and Mr. Philp, what has been—what 
was your business in 1941? 
Surety bond salesman. 
And where was your office? 
In the 1411 Fourth Avenue Building. 
Where? 
In Seattle, Washington. 
In Seattle, Washington, and did vou know 
Mr. m G. Rushlight ? 
IT was acquainted with Mr. Rushlight. 
How long have you known Mr. Rushlight ? 
For some period of time. 


OPOopo> 


And—well, would you say how many years? 


ea ee a 


Well, it wonld be three or four or five vears, 
something in that period of time. 

Q. Three, or four, or five years, and that is 
W. A.? 
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A. It is W. A. Rushlight. 

@. That is the gentleman that just testified 
here? [693] 

A. Yes, sir. 

Q. Now then, Mr. Philp, directing your atten- 
tion—onnt that. By the way, you wrote the bond 
for Mr. Anderson in this case? 

A. Yes, sit, 1 did. 

Q. And directing your attention, Mr. Philp, to 
the evening of May 9th, 1941, I will ask you if vou 
met Mr. Rushhght on that date? 

A. Yes, I met Mv. Rushlight on that date. 

@. And where? A. In Seattle. 

@. And how did you come to meet him? 

A. To my remembrance, Mr. Rushlight called 
me and asked me to take he and Mr. Hall to Ta- 
coma foi a meeting with Mr. Anderson. 

@. And did he say for what purpose? 

A. Well he had keen negotiating with Mr. An- 
derson on this job, and they—Mr. Rushlight was 
trying to pin the pmce down on the job and he— 
this meeting was for that purpose. 

@. Did he say why he was going to Tacoma? 

A. It was for the purpose of arranging with 


Mr. Anderson on the—on a price that he was going 


to do the plumbing and heating work on the hos- 
pital job. 

Q. Uh-huh. All might, did vou arrange to take 
him over? 

A. I took him over in my ear. 
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Q. What time did you leave Seattle? 

A. At—Your Honor, if I may, I keep a di- 
ary,—— 

The Court: You may refer to it. 

A. | don’t want somebody to think I am a 
master [694] mind. 

Myr. Peterson: If your diary will show what 
time you left, to refresh your recollection. 

A. I don’t have any time in the diary when IL 
did leave. I merely have a statement in here in 
the evening I went with Rushlight and Hall to 
Tacoma and we stopped at a chicken dinner place 
named Leaks for dinner—the three of us, and then 
we proceeded from there on to Anderson’s. 

Q. Mr—all right, and then after you left. did 
you go to Mr. Anderson’s house? 

A. I went to Mr. Anderson’s house. | 

@. And what did you do there, if anything? 

A. Well, 1t was a long evening, with Mr. An- 
derson and Mr. Rushlight negotiating between 
themselves on this contract. 

Q. And 

Lhe Court: Well what was their—the differ- 
ence or bone of contention ? 

A. Well, Your Honor, I don’t know if I should 
say this or not, but this contract that Mr. Rushlight 
was trying to secure from Mr. Anderson was for 
the plumbing and heating on this hospital job, 
and in this discussion here, they were talking about 
the original job as bid on the plans on April 8th, 
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and the figure. as I understood that they were go- 
ing to talk about was three hundred thousand dol- 
lars. In some way I have lost my remembrance, 
but it got down to two hundred and ninety-three, 
and I just don’t remember how the difference was 
arrived at, or exactly when it was, but there was 
two ninety-three that was finally arranged at, at 
this meeting. [695] 

The Court: What was said about the modified 
plan? 

A. I don’t know what they meant by modified. 
The differences that came up there, Mr. Anderson 
had a much lower bid that had been submitted to 
him by another heating econtractor—Lord and Me- 
Rae of Portland, and he was talking to Mr. Rush- 
light at great length. He had a low bid there; 
that he had been after the job. He felt that Mr. 
Rushlight should help him in his bid, and that is 
the only thing that I can see that M1. Rushlight 
voluntarily reduced it from three hundred to two 
ninety-three. 

The Court: Well the Court is not concerned 
with the reduction from three hundred to two 
ninety-three primarily, but [ am concerned and 
the parties are all econeerned with the modification 
of this original bid, and you sat right there in the 
room during all the conference. 

A. I was in the room all the time, Your Honor. 

The Court: And that was for several hours? 

A. We must have been there for at least four 
hours, we were there. 
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Nhe Court: Did either of the parties suggest to 
you before the principal trial here they might want 
to call you as a witness? 

A. No, sir. 

The Court: You were interested, of course, in 
being friendly with both of them? 

A. Well, as far as my personal relationship 
with either of the witnesses now is immaterial to 
me. 

The Court: You write bonds and get commis- 
sions and that is the way you make your living? 

[696] 

A. I don’t write bonds any more, Your Honor. 
J am a contractor, myself. 

The Court: At that time your interest primarily 
of course, was in carrying out your business opera- 
tions and was pecuniary in its nature, and if you 
could write the bond for the principal contractor 
and the bond for the sub-contractor, that meant 
that much more business, and that much more 
commission. 

A. The company of course pay commissions on 
various businesses. 

The Court: Well the fact is that you wrote both 
bonds ? 

A. Both bonds. 

The Court: For the principal and for the sub- 
contractor? 

A. That is right, Your Honor. 

The Court: And I assume from the testimony 
that has gone before, you were very active in seeing 
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that Rushlight got in on this transaction as a sub- 
contractor ? 

A. That is right, Your Honor. I felt—I felt 
that Mr. Rushlight—I knew had given a great deal 
of help in this matter, and I felt because of that 
that he had helped me in my commissions and he 
helped Mr. Anderson, he was entitled to a lot of 
consideration. Now I have here a very—I would 
say seven or eight meetings that [ was with Mir. 
Anderson and Mr. Rushight. 

The Court: Between April the Sth and May 9th? 

A. Between Apvil 8th and May 9th—there was 
one that came in here on May 2nd, I noticed, that 
T was with Mr. Anderson and Mr. Rushlght in 
preparing a re- [697] vised—preparing figures. I 
typed them myself on Mr. Anderson’s typewriter, 
a figure for some boiler installation out there. ‘That 
was on May 2nd. 

The Court: Well, that was for—that is what 
they have been designating as the revision of the 
contract that increased the government’s cests for 
the construction. 

A. Well, it is just one of the change orders. 

The Court: I presume both parties will agree 
on May 2, these boilers, those came in connection 
with this revised contract? 

Mr. Peterson. That is right. 

The Witness: Your Honor, if [ may say 


The Court: I want you to tell the facts @imd 
Tam sure that the parties on beth sides do. 
A. There was no—— 
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The Court: I think you were a very material 
witness and should have been called on the first 
trial. 

A. There was no time on this May 8th meeting 
that additional price was brought up before the 
members of that meeting. 

The Court: Well, but on May 2nd they were 
discussing it, you say? 

A. That is right. They had given prices. Mr. 
Rushlight assisted Mr. Anderson in preparing 
prices to submit to Colonel Antonovich for the gov- 
ernment to approve, and to my—to the best of my 
remembrance, those prices had not been approved 
on May 8th, and Mr. Rushheht I don’t believe, I 
can not recall it, was able to sit down and give a 
firm price to the dollar on—I think [698] it was 
boilers, as I remember it. 

The Court: Well, is there anything in those 
various meetings that you have kept a diary of 
that deals directly with this question as to what 
the sub-contract, based upon the original bid for 
the major centract, would be? 

A. No, I made no such entrv, no. 

The Court: Well you wrote the bond and of 
course you were concerned in writing the bond as 
to what the amount of the sub-contract would be? 

A. That is right, Your Honor. In preparing 
this bond, when we went to the surety company— 
it was the General Casualty Company in Seatile, 
we told them that the original—the price 


basic 
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price on the bid was $293,000.00. JI brought my 
bond file with me, but I handled that all by ne- 
gotiation. It was approximately in the middle 
of May, and I didn’t have any correspondence 
on it. 

The Court: Well I am not so much interested 
m that as I am the fact that you were present at 
a number of these conferences. You were evidently 
one of the major intermediaries that brought these 
two parties together, and if it was not for your 
activity they would not have even come together, 
although the Court is now satisfied there was an 
acquaintanceship existing, and it was your desire 
to get some more business in writing bonds from 
the time that the bid was opened, and the Court 
is now repeating a statement made before, the 
parties all knew then, and I am satisfied you did, 
that Anderson was not going to get this bid if it 
was left to [699] Major or Colonel Antonovich. 

A. That is true, Your Honor. 

The Court: And something had to be done. 

A. That is right, Your Honor. 

The Court: And without attempting to detail 
the activity, Anderson and Rushhght or his repre- 
sentative went to Washington. 

A. That is right, Your Honor. 

The Court: Now meantime you were having 
mectings—that is, after Anderson’s return you had 
meetings with Anderson and Rushlight? 

A. ‘That is right, Your Honor. 
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The Court: Well what in substance did they 
say with reference to this bona fide contract ? 

A. Well, Your Honor, I admit, to the best of 
my recollection, on May 8th was the first time that 
I had heard of this figure of two hundred and 
ninety-three thousand. Previous to that time it 
had been three hundred thousand. When Mr. An- 
derson bid this job it seems that he had his plumb- 
ing and heating figured in there between three 
hundred and ten and three hundred thousand dol- 
lars. We had discussed, as you know—1I shouldn’t 
say that, but in bidding it is a gamble on what 
you can do it for and where you might make a sav- 
ine if you are successful in getting the contract. 
Mr. Anderson and I discussed not only the plumb- 
ing and heating, but also with the sewer and water 
main phase, and it seemed to me there was some- 
thing about lumber, and he deducted a sum of 
fourteen thousand dollars from the bottom of his 
bid. He made a reduction of fourteen thousand. 
I don’t believe that [700] Mr. Anderson—I can’t 
remember Mr. Anderson having any plumbing and 
heating bid at that time that was equal to what. 
he had submitted, and in their discussions after- 
wards, Mr. Anderson returned, J] was trying to see 
—it was approximately May 2nd when I was with 
him, together. 

The Court: That is the first time you were 
with them after they came back from Washington ? 

A. Iwas with Mr. Anderson before. I was with 
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Mr. Anderson on April 19th. No, Mr. Anderson 
called me from Washington, D. C. on April 19th. 

The Court: Have you a memorandum as to what 
he said to you? 

A. Well he called me for information, to procure 
from Tacoma here, to ask a representative of the 
Chamber of Commerce, and there was another agent 
here in town, to get them to gather certain informa- 
tion and send it to him in Washington, D. C. 

The Court: Dealing with his qualifications to 
take a bid of this magnitude? 

A. That is right, and then the next notation I 
have is May 2nd, meeting with Mr. Rushhght and 
Mr. Anderson. 

The Court: Where was that meeting? 

A. I was over to Fort Lewis at a bid opening 
and I saw Mr. Anderson and Mr. Rushlight there, 
and we then went to the Winthrop Hotel and we 
met there at 4:30, and the details I remember, the 
construction quartermaster had asked Mr. Anderson 
to give him this quotation for this extra work on 
these boilers. Mr. Anderson went home and pro- 
cured his typewriter and | believe he brought [701] 
paper and carbon paper—brought it down to the 
hotel in Mr. Rushhght’s room and [ sat down and 
they had rough drafted this proposal. L sat down 
at the typewriter and typed it out myself. Mr. 
Anderson told me he took that out and he had to 
re-draft that afterwards, that they were not satisfied 
with the prices that were submitted. Ther wanted 


Jower quotations. 
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Mr. Lycette: Pardon, Mr. Philps, what was that 
date? 

A. May 2nd. It was a Friday, May 2nd. 
Now 
The Court: The next time you were with him. 

A. I have another meeting here on May 5th. I 
was with Dick and Hivind all day, and I can not 
recall why I was over there. It just slipped my 
memory entirely. f can’t seem to place that meet- 
ing, what it was, or why I went over. 

The Court: That is here in Tacoma? 

A. Yes, sir, I sat down to meet Rushlight and 
Diek and Ejivind all day. 

The next time that I had any meeting with him 
was on Friday the 9th, May 9th. 

The Court: That is the day in question. 

Mr. Peterson: That is the day in question. 

The Court: And that is when yon say yeu 
brought them down to Tacoma? 

A. I drove Mr. Hall and Mr. Rushlight to Ta- 
coma, and we stopped and had dinner at this 
chicken dinner house, and then proceeded on to Mr. 


Anderson’s house. 

The Court: Well you saw them sign this sub- 
[702] contract then? 

A. Mr. Anderson asked me the same question 
and I didn’t. It was a proposal that Dick was 
giving to Mr. Anderson. 

Mr. Peterson: The contract was signed on the 
15th of Mav. Friday night was just the revision. 


444 EHwind Anderson, et al., vs. 


(Testimony of Clyde Elmer Philp.) 

The Court: Did you see the proposal written 
up insofar as it was changed from the type- 
written 

A. I vaguely remember seeing Mr. Rushhght 
hand it to Mr. Anderson and I tcoked at it at the 
time. [ do not know when that was written. Mr. 
Rushlight could have written it five minutes before. 
He was sitting over to a side by himself. My. Hall 


was between us. 

The Court: Well didn’t you hear any discussion 
there at all about why they were going to put 
‘‘revised’’ on this proposal? 

A. No, Your Honor. One of the big discussions 
that came in there, this bond that My. Rushlight 
had to put up cost approximately three thousand 
dollars in premium. Mr. Rushlight objected to 
that and he stated that he felt that he had already 
made enough concessions on this. That would mean 
a further reduction of three thousand dollars on his 
bid, on the money he was going to receive to do this 
contract, and Mr. Anderson then told all of us there 
he had another figure that he could take. As a 
matter of fact, I think 1t was Arthur Anderson that 
brought it wp, that he had another figure that he 
could use which was in a hundred and eighty 
thousand dollar bracket 

The Court: Two hundred and eighty thousand. 

[703 ] 

A. Pardon, two hundred and eighty thousand; 
that he was favoring Mr. Rushlight mn giving him 
the contract at the price he did, and at the time we 
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left Mr. Rushlight and Mr. Anderson hadn’t still— 
they had not decided who was going to pay for this 
bond premium. Mr. Rushlight was objecting to it 
and Mr. Anderson, he said that Mr. Rushlhight 
should pay for it. 

The Court: Well you say this conference lasted 
several hours ? 

A. It was several hours. 

The Court: Was there some discussion there as 
to who was the most effective influence in finally 
securing the major contract? 

A. Well there was a conversation to that effect. 
Your Honor, I did not pay a great deal of attention 
to it. There was Mr. Hall who made a statement 
that Mr. Rushlight was entitled to consideration 
because of the assistance he had rendered, and Mr. 
Anderson admitted that he had given—he had given 
a lot of assistance in getting this thing, and Mr. An- 
derson himself stated he was back there with Con- 
gressman Coffee and Mr. Olsen, and they had helped 
in the matter. I can only recall the general text 
Orit, 

The Court: That is all the Court is interested in. 

Q. Now Mr. Philp, so far as you know the figure 
of $293,000.00 was written in—had already been 
written in this offer of May 9th by Mr. Rushlight, 
before he had handed it to Mr. Andergon ? 

Mr. Lycette: Just a minute, T want to object. 

[704] 

The Court: JT think T will sustain the objection. 

If vou claim it was written in before he came up 
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there, then the Court would be very much interested 
in that, of course. I assume that it would follow 
if they were disagreeing and he had a pen and ink 
there he wrote it in before 

Q. Mr. Philp, did you see—I will ask you 
whether or not on the way, this Exhibit 8—I will 
ask you, Mr. Philp, whether or not Mr. Rushhght 
did not tell you on the way to Tacoma the amount 
of his bid? 

A. There’ was a discussion upon it that Mr. 
Rushlight had a bid of three hnndved thousand 

Q. I mean 

Mr. Lycette: Let him finish. 

A. (Continuing): He had a bid of three hun- 
dred thousand dollars, and that it seems to me that 
there was a reference made—and I can’t tie it to- 
gether, of the two hundred and ninety-three. Why 
that two hundred and ninety three concession was 
made, I don’t know. 

Q. Did My. Rushlight on the way to Seattle— 
from Seattle to Tacoma on May the 9th, at the 
echieken dinner or elsewhere, tell von that his bid 


was two ninety-three—two hundred aid nimety-three 
thousand ? 

A. Well, I—there was a price mentioned of two 
ninety-three somewheres down the line. I don't 
remember where it was made. !t was made prior to 
the time that we got to the Anderson heuse. and it 
seems to me that Mr. Rushlight had stated that was 


his furtherest eoncession that be eonld en. 
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Q. Two hundred and nine-three thousand? [705] 

A. Two hundred and ninety-three thousand. 

Q. I will ask you, Mi. Philp, whether you know 
whether that two hundred and nine-three thousand 
dollars was written in there by Mr. Rushhght be- 
fore he arrived at the Anderson home that night? 

A. Not to my knowledge. I never saw it before. 
I saw it after Mv. Anderson had it. 

Q. Well did you see—did Mr. Anderson—did 
Mr. Rushlight write that in after he got—did vou 
see him write it in? 

A. I didn’t see this until after Mr. Anderson 
had it. 

Q. But vou did not see Mr. Rushlight write it 
in that night? 

A. No, I did not. I did not observe Mr. Rush- 
light writing it in. 

Q@. The principa! discussion there that mght was 
over the question of the bond, was it not? 

Mr. liycette: I don’t think you should lead him. 
You should ask him what it was. 

Q. What was the principal discussion there that 
night? 

A. Well, as far as I was concerned, it was who 
was going to pav for the bond premium. 

Q. Well, what was it—what—was the princinal 
discussion over the question of time? 

A. Beg your pardon? 

Q. I mean, what consumed the greater time, 
what were the folks discussing there the greater 


part of the evening? 
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A. Well, there was several items up for discus- 
sion that came up. Mr. Anderson was at some 
length bringing out about this other low bid, and 
he was—I believe it was Arthur Anderson more 
than Ejivind Anderson, was trying to have Mr. 
Rushhght give him a lower bid, and the matter 
[706] then came up about the bond premium, and 
Mr. Rushlight was very much against paying for 
that bond premium, because that would make a 
further reduction of three thousand dollars in his 
costs. 

@. Had you ever seen any prior bid from Mr. 
Rushlight to Mr. Anderson of any kind or 
character ? A. No, I did not. 

Q. I will ask you—Mr. Philp, you were present 
when you—on May the 8th—on April the 8th, when 
—at the bid opening ? 

A. Yes, I was at the bid opening on April 
the 8th. 

Q. And I think in your affidavit you stated that 
you had gone to Mr. Anderson’s house that day, 
and—— 

A. I was at Mr. Anderson’s house at 12:00 A.M. 

Q. Where was Mr. Rushlight ? 

A. Thad dropped Mr. Rushlight off at the Win- 
throp Hotel. 

Q. Where did you pick up Mr. Rushlight? 

A. At the Winthrop Hotel. 

Q. No, but you dropped him off there. Did he 
drive over with you from Seattle? 


Umted States of America 449 


(Testimony of Clyde Elmer Philp.) 

A. I picked Mr. Rushlight up at the Airport in 
Seattle and he drove to Tacoma with me. 

@. And then you went—you left him at. the 
Winthrop Hotel? 

A. TI left Mr. Rushlight at the Winthrop Hotel. 

Q. And then you went up to Mr. Anderson, and 
was the final bid sealed then? 

A. Mr. Anderson was working on the bid while 
I was there. 

Q. Mr. Rushlight did not accompany you to the 
building at all in making up the bid at Mr. Ander- 
son’s house? 

A. No, Mr. Rushlight wasn’t at Mr. Anderson’s 
house on that [707] day to my knowledge. 

Q. Now then you recall of driving then to Fort 
Lewis with Mr. Rushlight and Mr. Anderson? 

A. Mr. Anderson and Mr. Rushlight drove to 
Fort Lewis with me. 

Q. And they drove in your car? 

A. That is right. 

Q. And I will ask you whether you recall 
whether Mr. Rushlight asked Mr. Anderson what 
his bid was? 

A. Mr. Rushlight was asking Mr. Anderson what 
the low phimbing figure was that he had used. 

@. Yes, and what did Mr. Anderson tell him? 

A. Well, Mr. Anderson—there was a little kid- 
ding going on there and Mr. Anderson told him 
that—‘‘why didn’t you prepare a figure for me?” 
or words to that effect. 
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@. Anderson asked him why he did not prepare 
a figure? J LS, (SID, 

Q. And what did Mr. Rushlight say? 

A. And Mr. Rushlight said he didn't get out a 
close bid on this one, but if he got the job he would 
talk to him afterwards. 

Q. He said that he did not get out a close bid on 
it but if Anderson got the bid Rushlight would talk 
to him afterwards? A. That is righe@ 

The Court: Well, what was said in response to 
the direct question as to what estimate was made 
for the plumbing and heating in the major bid, on 
the way down there? 

A. Well, Your Honor, I was sitting more or less 
[ 708} behind the scenes and I knew what both of 
them had done. JI had an idea what Mr. Rushlight’s 
bid was and I knew what Mr. Anderson had done. 
T couldn't reveal it to either one of them, and this 
little play was going on between the two of them. 
As a inatter of fact, it is usually after a bidding 
that the fellows get together and they adjust their 
prices, and they make a concession one way or 
another. 

The Court: Well, as a matter of fact if you had 
written quite a number of bonds covering contracts, 
and I take it vou have from what vou have testified, 
a contractor or principal contractor who assumes 
the responsibility of a nutlion dollar contract, knows 
pretty well the break down of his contract that he 
is going to sub. 

A, That is right, Your Honor, that is Might) aie 
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has to analyze the job. In fact, the surety com- 
pany—the surety company will not go on surety 
bonds unless they are convinced that the contractor 
is able and has the experience or background to 
analyze these jobs, because it is dangerous if you 
are not able to do so. 

The Court: Well, in this particular contract, 
was there any—before you gave consideration to the 
bond application, anything indicating what the 
major features of the job were going to cost? 

A. As surety company we knew the job was run- 
ning approximately—tI have a letter that {£ wrote 
in for authorizaticn for the bond and I wrote fig- 
ures of six hundred thousand dollars and I later 
had to vevise that over the telephone for a million 
dollars. [709] 

The Court: That was for the over all job? 

A. Yes, sir. 

The Court: Well but for the electrical and 
plumbing and heating figures? 

A. We had no figures. 

The Court: There was no discussion with these 
parties—there was no discussion as to what this 
actual heatmg and plumbing figure would be? 

A. No. 

The Court: Where did you get this figure of 
three hundred and fourteen thousand dollars vou 
testified ? 

A. The figure of three hundred and ten te three 
hundred and twelve was a figure given to Mr. un- 
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derson by somebody, I den’t remember who it was. 
There was several figures from the University 
Plumbing of Seattle and other fellows. We felt 
at the time that these other parties were playing 
ball—that is, the sub-contractors were playing ball 
with other general contractors. Mr. Anderson felt 
it was worth a gamble to estimate his bid on the 
basis that he could, if he did get the job, to make a 
saving on letting that sub-contract. 

The Court: You say he felt. I am more inter- 
ested in what he said. 

A. Well, we talked. I was up at Mr. Ander- 
son’s house for an hour, and Mr. Anderson—there 
were two particular items that we felt there could 
be a saving. I pointed out to him on the water 
main that it was a certain figure. I can’t recall 
that exactly, now. I would judge roughly in the 
thirty thousand dollars, and there was also the 
question of the plumbing, and Mr. [710] Anderson 
stated that he thought he could save something on 
the plumbing. There was another item as I re- 
member on the lumber, and he then—— 

The Court: I am not particularly interested in 
that. [I am very much interested, though, in know- 
ing what passed between these two men as to what 
the price was going to be on this sub-contract, 
either including or excluding the modified contract, 
and anything that you know in that regard that vou 
heard, and if you can give to the Court the conver- 
sation exactly or in substance, it would be of value. 

A. Well, on that May 8th meeting, Your Honor, 
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I do not recall of any price that entered in between 
the two—between Anderson and Rushhght, 
whether 

The Court: What did you understand they were 
meeting there for? You brought them down from 
Seattle. 

A. Mr. Rushlight was giving bids to many other 
contractors. There was probably eight or nine other 
contractors bidding on this job. 

The Court: That was not true on May 8th. 

A. Iam talking about April 8th. 

The Court: You said May 8th. 

A. Iamsorry. On May—prior to May 8th, Mr. 
Rushlight had met with Mr. Anderson in Spokane. 
I was not there. In Washington, I was not there. 
No, not in Washington. I don’t know about that 
one, but the conversation between the two, the two, 
Anderson and Rushlight, Mr. Rushlight wanted 
three hundred thousand dollars for the job. Mr. 
Andersoz had not committed himself. This May 
8th meeting was for the purpose of negotiating 
[711] between them to get a price. 

The Court: Well of course you couldn’t write 
Rushh¢ht’s bond until they settled their differences 
on the sub-contract. 

A. That is right, Your Honor. 

The Court: Until there was a signing of a sub- 


contract. 

A. That is right, Your Honor. 

The Court: Had you written bonds for Ander- 
son before this? 
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A. Ves; sir, | had, Your Howe 

The Court: Over how long a period of time? 

A. I would say a year or a year and a half. 

The Court: Had you written bonds for Rush- 
light before ? 

Ne Yes, Your Honor 

The Court: For how long a period of time? 

A. For a longer period of time. 

The Court: About how long? 

A. In 1939, and that is a guess. I will just 
say 1939. 

The Court: Well was it through the activities 
of Anderson or of Rushlight that you were as 
active as the record indicates you were, in connec- 
tion with this contract? Was it Anderson more or 
was it Rushhght more? 

A. Welt, I would—I had more ealls from Mr. 
Anderson than IT had from Mr. Rushlight. 

The Court: That is, if Rushlight had not gotten 
this contract vou still would have had the Anderson 
bond? [712] 

A. Yes, sir. As a matter of fact our company 
was the only one that would write this bond for Mr. 
Anderson. . 

Mr. Peterson: Just one question I want to clear 
up. I don’t know whether the Court got the sig- 
nificance of Tt. 

Q. When you went to the bid opening on April 
the 8th, Mr. Rushlight, I understood vou to say, 
vou asked Mr. Anderson what the plumbing figure 
was that he used. 
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A. He asked him what plumbing figure that Mr. 
Anderson used. 

Q. And Mir. Anderson did not give him the 
figure ? A. He did not divulge it. 

Q. And at that time did Mr. Anderson or did he 
not ask Mr. Rushlight why he did not put in a bid? 

A. Yes, he stated that he asked him why he did 
not prepare a figure. 

Q. Why he did not prepare a figure, and what 
did Mr. Rushlight answer? 

A. Lets see, Mr. Rushhight answered words to 
the effect that he did not figure this close, and that 
if Mr. Anderson got the job he would negotiate 
with him. 

The Court: Well, did they talk figures at all? 

A. They did not talk any figures. ‘here was no 
figures mentioned. 

Mr. Peterson: That is all. 


Cross Examination 
By Mr. Lycette: 

Q. Mr. Philp, I understand that after Mr. An- 
derson got back from Washington, D. C., and it was 
known then the contract [713] would in due course 
go to Anderson, wasn’t it? 

A. That it right. 

Q. Of course they did not have anything in 
writing that would bind the government, but 
through the officers or the grapevine as vou might 
eall it, they knew they were going to have the 
contract ? 
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A. I made an entry in my diary that I was 
at Fort Lewis on April 22nd at another bid open- 
ing, and we heard that Anderson had received 
an award of the contract for the hospital. The 
award was made at Washington, D. C. 

Q. Now after Mr. Anderson got back here you 
talked to him between the time he got back and 
May 9th, you talked to him I understood you to 
say six or seven times. That is correct, isn’t it? 

A. Well, I think I said that from the time the 
bid opening until that time. 

Q. lLet’s say from the bid opening. 

A. That is right. 

Q. Met him and talked to him? 

A. Yes, sir. 

Q. And quite a few of those occasions were 
after he got back from Washington ? 

A. That is right. 

Q. And after May 9th, even, in the next four 
or five days you were down to his house again with 
the bid bond too, weren’t you? 

A. After May 9th? 

@. Along May 15th, for example. 

A. it saw Mr. Anderson on the 15th, May 15th. 

Q. Well now, going right back to that particular 
time, we [714] will say May 9th, or May 15th, 
either, I don’t care which, from all the conversa- 
tions that you had had with Mx. Anderson and 
Mr. Rushlight, and the discussions concerning this 
plumbing and heating sub-contract, I will ask you 
if it isn’t a fact that you knew from those discus- 
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sions that this change in the boiler house work was 
not included in the figure of two hundred and 
ninety-three thousand dollars? 

Mr. Peterson: Just a minute, I object to that. 
That would be calling for a conclusion of the wit- 
ness. That couldn’t possibly be binding upon the 
Court. 

The Court: Objection overruled. 

A. It was my understanding from both their 
understandings that the boiler house change was— 
figures was not included in this two ninety-three. 

@. Asa matter of fact, at some—long before this 
trial ever started, or before there was ever any 
suit filed, something occurred which caused you 
to think Mr. Anderson was going to try and make 
that a contention and you told Mr. Rushlight that, 
did you not? 

Mr. Peterson: Just a moment, I object to that, 
Your Honor please. 

The Court: Objection overruled. 

A. Yes, sir, I did. I told Mr. Rushlight that 
Mr. Anderson was going to have the two ninety- 
three as the total price for the Job. 

Q. Now, before the evening of “May 9th closed, 
before you left the house there, whether it was 
on May 9th or several days prior thereto, vou 
knew that the discussion between Anderson and 
Rushlight was whether the contract price [715] 
would stay or be at three hundred thousand dol- 
lars, or some lesser figure? 
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Mr. Peterson: Just a minute, what date is 
that? 

Mr. Lycette: I am leaving it open to him, be- 
cause I don’t know which one. 

@. Now some time before you left Anderson’s 
house on May 9th, is that correct? 

A. That is right, prior to May 9th Mr. Rush- 
light had wanted to receive three hundred thousand 
dollars for this job and he was verv much per- 
turbed. He thought Mr. Anderson was going to 
let the contract to another plumbing and heating 
contractor. 

@. Now didn’t Mr. Anderson tell you that he 
had a letter, contract, or letter bid along about 
May 5th from—I think it is in evidence right here. 

Mr. Lycette: Strike that question and I will 
start over again. 

@. I will ask you, Mr. Philp, if you did not 
know about May 5th or 6th, or 7th, along in that 
area, from Mr. Anderson himself, that he had re- 
ceived a wiitten proposal from the firm of Lord 
and Hasdorff to do the contract work for two 
hundred and eighty-six thousand dollors? 

A. To the best of my remembrance it was on 
the meeting of May 9th when that came up. 

Q. Well is it your recollection that on May 9th 
he advised Mr. Rushhight and Mr. Hall and your- 
self there that he had this figure of two hundred 
and eighty-six thousand dollars ? 

A. He said he had a figure that was much 
lower than Mr. [716] Rushlight’s. 
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@. Did he tell him the exact amount or do 
you recall? 

A. I don’t remember. I can’t remember if he 
said the exact figure—whether he said two hundred 
and eighty. 

@. Did you on that day or some prior day, one 
or two days prior thereto, tell Mr. Anderson that 
he couldn’t renege on his arrangement with Mr. 
Rushlight, and that he had to go through and give 
that to Mr. Rushlight because that was the fair 
thing to do? 

Mr. Peterson: I object to that, Your Honor 
please. 

The Court: Where was this conversation sup- 
posed to be? 

Mr. Lycette: I don’t really know myself, Your 
Honor. 

Q. Did you have such a conversation as that, 
first, and then tell us where. 

The Witness: Your Honor, on May 15th, Mr. 
Rushlight had got this contract on May 8th—hadn’t 
got the contract, but on May 9th they had finally 
arrived at this figure of two ninety-three with the 
bond premium question left up in the air. Mr. 
Anderson prepared the contracts as I—I presume 
he mailed them to him. In any event, on May 15th 
t was at Fort Lewis at another bid opening and 
I saw Mr. Anderson there about 4:00 o’clock. Mr. 
Anderson had been waiting for Mr. Rushlight to 
return the signed contract together with a surety 
bond. I had been in touch with Mr. Rushlight and 
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understood Mr. Rushlight was going to be there 
with him that day. Mr. Anderson showed me a 
bond of this Lord—I thought it was [717] Lord 
& McRae, but it was Lord and Hasdorff, that they 
were willing to enter into the contract immediately, 
and I told Mr. Anderson that we—that both of 
us owed Mr. Rushlight a good deal in getting this 
job; that we should not forget it; that if Mr. Rush- 
light did not want the job he should tell us, and 
T was sure he was at Fort Lewis, and that he would 
not do anything until I had an opportunity to go 
and look for him and come back to the job site. 
IT found Mr. Rushlight over at the construction 
quartermaster’s office. He was over there taking 
care of some of the details, and the three of us 
went to—I haven’t got it here, whether we went 
to his home or sat there and talked, but at that 
meeting Rushlight finally conceded that he would 
pay the bond and would sign the contract. As I 
recall, we went to Mr. Anderson’s house; that Mr. 
Rushlight signed the contract and then the next 
day we went to the surety company and arranged 
for Mr. Rushlight’s bond on Saturday, May 17th. 
Q. This conversation you just talked about, was 
it May 15th? A. May 15th, 16th, amdeiaiain 
Q. Going back to May 9th, because that is what 
we are most interested in, on May 9th, that evening, 
there was a discussion then about this bid of— 
low bid of Hasdorff—Lord & UHasdorff, wasn’t 
there? A. hat is Tight. 
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Q. There at Anderson's house? 

A. J do not believe I knew the other name at 
that time. I didn’t know the name until May 15th. 

Q. But it was talked about, the bid itself was 
talked about? 

A. Yes, the discussion in particular came up 
with reference [718] to the paying of that bond 
premium. 

Q. I understood in your original testimony on 
direct you testified that that evening they negoti- 
ated about the amount of the price for this job. 
on Mav 9th. A. That is mght. 

Q. There at the home, and May 9th was the 
first time vou had ever heard of the price of two 
hundred and ninety-three thousand dollars. was it 
not? A. To the best of my recollection. 

Q. Prior to that time. so far as betwen Ander- 
son and Rushlight was concerned. it had been three 
hundred thousand dollars? 

A. It had been three hundred thousand. Rush- 
light wanted three hundred thousand and Ander- 
son had not committed himself. 

Q. So far as this exhibit No. 8 is concerned, 
which was the proposal which was finally submitted 
on the evening of May 9th for two hundred and 
ninety-three thousand dollars. it was your under- 
standing I think. that that did not include the 
revision of the boiler house? 

A. There was no revision of the boiler house. 
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Mr. Peterson: Object to that and move to strike 
his answer. 

The Court: Objection will be overruled. 

@. Now the matter of your being here as a wit- 
ness, Mr. Philp, your office is still in the 1411 
Fourth Avenue Building, is it not? 

i “Ves, 10 1s. 

Q. And that is on what floor, there? 

A. On the 11th floor. [719] 

Q. - And that is where the office of the Conti- 
nental Casualty Company is? A. Yes, sir. 

Q. You were an agent of the Continental Casu- 
alty Company, and you still are, are vou not? 

A. Yes, sir, that is right. 

Q@. And you have been from the period 1941 
straight up to the present time? 

Ae What is meh. 

@. You have been in the office substantially all 
the time except when you may make a trip down 
to Portland or over to Tacoma during the past 
year? 

A. I would say fifty per cent of the time. 

Q. And you are in and out of the office of the 
defendant Continental Casualty Company a half a 
dozen times a day are you not? 

A. No, sir, I don’t have very much more surety 
business. 

@. Your offiee was right in their office until 
what time? 

A. 't was about a year ago, last March. 

Q. That would be Mareh, 1948, would it not? 
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A. No, I have been out of there about six months 
—approximately six months. 

Q. You have been out of the main office of the 
Continental Casualty Company about six months? 
About six months. 

Prior to that time you were right 
I had my office with them. 

You used their telephone as your telephone? 
Yes, sir. 

You still list—if you are not im your office 
or no one [720] there, you list the number of the 
Continental Casualty Company there? 

A. That is on the door, there. 

Q. Did Mr. Anderson or any one connected with 
the defendant Continental Casualty Company talk 
to you about appearing as a witness in the first 
trial of this case? A. No. 

@. Nobody came near you? A. No. 

Mr. Lycette: I think that is all. 

Mr. Peterson: Another question or two. 


OPo>ror 


Redirect Examination 
By Mr. Peterson: 

@. Mr. Philp, had you been present at any 
meeting of Mr. Anderson and Mr. Rushlight prior 
to this job? 

A. On February 7th I was down in Portland 
with Mr. Mullen and Mr. Mackery, and Mr. Whet- 
man and Mr. Anderson and they were bidding on 
the Pendleton project, Pendleton Air Base. I don’t 
know whether that bid went in on the 7th or on 
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the 8th, but My. Rushlight was in our hotel rooms 
at that time, after the bid opening. 

Q@. And Mr. Anderson? 

A. Well, I presume Mr. Anderson was there. 
T don’t remember sitting down and shaking hands 
or anything, but I know both of them were there. 

@. And Mr. Rushhght put in a bid at that 

A. Mr. Rushlight had submittrd a bid to the 
combination that was bidding that job. 

q. And Anderson was one of the combination? 

[721] 

A. He was one of the partners on the job. 

Q. You knew they were acquainted before this 
job? 

A. Well I knew that they knew each other. I 
didn’t know if they had been introduced to each 
other, or anything like that. I did know they had 


known each other. 

Q. Now then, Mr. Philp, I understand as late 
as May 15, 1941, Mr. Anderson was threatening 
to give the job to Lord & Hasdorff in Portland? 

A. On May 15th, My. Anderson had in mind of 
giving the job to Lord & Hasdorff. 

Q. And they had furnished the bond, had they? 

A. They had given Mr. Anderson a surety bond. 

@. And it was on that date that vou persuaded 
him to hold off until you could contact Rushlieht ? 

& That isshicht, sir: 

Q. Now then, Mr. Philp, did vou know that on 
May 7, 1941, that Rushlight and Anderson had 
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ordered the boilers for the revision of the boiler 
house? 

A. Well, as I understood on May 5th at the 
meeting that we had worked on that proposal to 
the construction quartermaster, Anderson, to facili- 
tate the purchase of this, had agreed to buy those 
boilers. 

Q. But did you know that Mr. Rushlight had 
signed an order for those boilers on May 6th or 
May 7th? 

A. No, I had no knowledge of that. 

Q. You did not know that? A. No. 

Q. And the revisions had—did you know that 
the revisions of the boiler house had all been agreed 
upon between Anderson and the government prior 
to May 9, 1941? [722] 

A. Are you talking about the prices? . ; 

Q. And the revisions, and the actual feeions' 

A. Well the government had—the government 
had the revisions in mind when they were talking 
to Mr. Anderson on May 5th, but to what I know, 
those prices were not agreed on until after May 
9th, the prices. 

@. The prices of what? 

A. The prices of this change on the boiler 
house. 

Q. Well, youn knew that—you knew that Mr. 
Rushlight had submitted them to Mr. Anderson 
I think on May 5th? 

A. The prices that Mr. Rushlight prepared 
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there, was for Mr. Anderson to submit to the gov- 
ernment. 

@. And not information between him and Mr. 
Anderson ? 

A. I didn’t see any prices where Mr. Rushlight 
gave them to Mr. Anderson as a sub-contractor. 

Q. That is what I thought. Now that was so 
Mr. Anderson could submit them to the govern- 
ment ? A. That is right. 

@. Now then,—then, did you know that prior to 
May 9, 1941, that is, on May 6th or 7th, did you 
know that Mr. Rushlight had ordered those re- 
vised boilers ? 

A. No, I had understood Mr. Anderson was or- 
dering those boilers. 

Q. And did Mr. Anderson ever tell you that 
the two ninety-three did not include the revisions? 

A. Well, I do not believe—Mr. Anderson has 
never committed himself on it. 

Mr. Peterson: That is what ! thought. That 
is all. 

Mr. Lycette: I have no further questions. [723] 

The Court: Well, when you wrote the bond, 
of course you wrote the bond based upon this 
Plaimtiff’s Exhibit No. 7, which is the contract 
between the sub-contractor and the principal eon- 
tractor. You may look at that (handing exhilit to 
witness). Your bond I presume was for the per- 
formanec of that seb-eontract. 


A. That is right. 


United States of America 467 


(Testimony of Clyde Elner Philp.) 

The Court: Well, did you interpret that in its 
provisions or anvthing in it as including anything 
more than that what is in it, what we might term 
for lack of a better word, the master contract or 
the big contract with all of its plans and specifica- 
tions ? 

A. No, we interpreted this, Your Honor, as 
covering the master contract itself. 

The Court: And not the boiler revisions? 

A. There was no revisions of any kind we con- 
sidered in here, as a surety. 

The Court: And you were paid your premium 
by the sub-contractor ? 

A. On the bid of two hundred and ninety-three 
thousand dollars. 

The Court: Now, if that suggests any further 
questions. 


Redirect Examination (Resumed) 
By Mr. Peterson: 

Q. And he had never paid any premium on 
any other amount? 

A. Well, the surety applications call upon an 
advance premium as indicated by the contract. 
Then if there is any revisions or changes in the 
contract, the contractor is [724] entitled to a re- 
turn premium if the prices go downward, and if 
the prices go up, thev get an additional premium. 
In this case, 1f Mr. Anderson pays Mr. Rushlight 
m excess of two hundred and ninety-three thousand, 
Mr. Rushlight is required to pay the surety com- 
pany additional premiums. 
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Q. Has he paid any additional premium? 

A. Mr. Rushlight has only paid a premium of 
$2930.00. 

Q. That is on two hundred and ninety-three 
thousand ? A. That is right, sir. 

Mr. Peterson: ‘That is all. 

The Witness: Your Honor, if I may explain 
that, we get, as far as the surety 1s concerned, we 
get the final returns on a sub-contract what a sub- 
eontractor earns, rather, from the general con- 
tractor. He writes us back and tells us the sub- 
contractor has performed his job—he has accepted 
it in its entirely, the final contract price is so 
much, and from there we base the premiums on 
increased or decreased. In the ease of a contractor, 
we get that information from the contracting offi- 
eer, and in this case we haven’t received anything 
from Mr. Anderson. 

The Court: Because of the dispute and the 
litigation ? 

A. That is right. 

The Court: Anything further? 

By Mr. Evenson: 

Q. Following this, I was curious about one 
thing, Mr. Philp. There is an Exhibit 6 here that 
suggests that the govern- [725] ment aecepted the 
boiler house changes verbally on May 6th. 

A. Well, they 

Q. Were you aware of that? 

A. Yes, sir, T was, but not the prices. 1 under- 


United States of America 469 


(Testimony of Clyde Elmer Philp.) 
stood that the prices were not accepted until some 
time later. 

Q. By the government? 

A. By the government. There is a revision of 
prices in there—now I may be in error, J am not 
sure, but it seemed to me that there was; that the 
figures that we prepared for Mr. Anderson on that 
night was taken to Antonovich. He turned them 
down and they had to revise them afterwards, and 
I thought it was a period of time. 

By Mr. Peterson: 

Q. Well, Mr. Philp, if the government Mealy 

on May 6th had agreed fully on the prices, and 

agreed on the work to be done, would you still 
say that that was not included inthe sineauent 
contract ? 

Mr. Lycette: Just a minute, I vallaaneect to 
what the contract calls for. This contract, as Your 
Honor will probably recall, the sub-contractor spe- 
cifically—not specifically, deliberately omits to men- 
tion the new specifications, which are separately 
paragraphed, numbered, paged, labeled and every- 
thing else. They are not named there at all. 

The Court: The witness may answer the ques- 
tion. . 

A. Well, it was my understanding that that 
price of two ninety-three did not inelude. any boiler 
house. 

Q. Well I understand, but if the government on 
May the 6th [726] had agreed on the price of the 
revision and had agreed on the exact revisions to be 
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done, and then on the 6th or the 7th, the day after, 
the parties had ordered the revision items, would 
you still say that the revision items were not in 
the subsequent Anderson contract? 

A. My understanding it was not. 

Q. Well Mr. Philp 

A. I might clarify that in one thing, I do not 
believe there—I think there was not a meeting 
of minds, but Mr. Anderson did not commit him- 
self. Mr. Rushlight stated that his bid was for the 
master bid. 

Q. When did he state that? 

A. When we left the house at this meeting 
of May—of May 9th. I told Mr. Hall and Mr. 
Rushlight that this revision had not been included 
in the conversation, and I said that thing should 
be clarified, because I know that you do not in- 
elude that in your bid of two hundred and ninety- 
three thousand dollars. 

Q. What did you understand the revision had 
not ineluded—what did you understand the word 
‘‘revised’’ to be on this May 9th 

A. Well he had an original bid of three hundred 
thousand and I can not get the difference of why 


it came down from three hundred thousand te 
two ninety-three. 

Q. But Mr. Anderson had—youn just testified 
that Mr. Anderson never committed himself to three 
hundred thousand. 

A. hat is right, Mr. Anderson had never e¢om- 
mitted himself to any figure, other than when this 
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two ninety-three was set up and he prepared a sub- 
contract. 

Q. You did not discuss the question of the 
revised work, you [727] say, at this May 9th meet- 
ing? 

A. You are speaking about the boiler house? 

Q. Yes. 

A. Well there was nothing brought up at that 
meeting about this boiler house. 

@. All right. You knew the boiler house—the 
revision in the boiler house called for considerable 
work, other than to be done by Mr. Rushlight? 

A. I—as I remember, it was—it was concrete 
work in there Mr. Anderson had to do. 

Q. Did you know that on May 7th, he had let 
that sub-contract for that, for the construction of 
the boiler house—the revised boiler house? 

A. No, 1 did not know. 

@. You did not know that Mr. Anderson had let 
the contract on May 7th for that? 

A. No, IT did not know anything about it. 

Mr. Peterson: Your Honor, we will just have 
a few questions after lunch. 

The Court: Then do you have any other wit- 
ness ? 

Mr. Peterson: There may be, just very brief, 
Your Honor. It would be very brief. T don’t think 
it would take us over half an hour. 

The Court: Do you have any testimony, Mrz. 
Lyecette? 
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Mr. Lycette: No, sir. 
The Court: Very well, we will take an inter- 


mission until 1:40. 
(Recess) [728] 


1245 o'clock}. mi. 

The Court: You may proceed. You may take 
the stand again, Mr. Philp. 

Mr. Peterson: I don’t think I have any more 
questions, Your Honor. 

The Court: Very well. 

The Witness: Can I be excused, then? 

The Court: No, I think you better remain. 

Mr. Peterson: Mr. Anderson, will you just take 
the stand for a question or two? 


EIVIND ANDERSON, 


produced on behalf of the Defendants, after being 
first duly sworn was examined and testified as 
follows: 

Direct Examination 
By Mr. Peterson: 

@. Mr. Anderson, directing your attention to 
the fall of 1940, will you state whether or not you 
had any meeting with Mr. Rushlight at the Win- 
throp Hotel at that time, and if so, under what 
circumstances ? 

A. Y¥es, I recall there was an incident qheme 
where I was down there. 

Q. How did vou come to go to the hotel? 
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A. Oh, I was called by Rushlight. 

Q. On the ’phone or how? 

A. On the ’phone, to come down there and meet 
a Mr. Pugh who was the estimator for the Fuller 
Company. 

Q. Who was the Fuller Company? [729] 

A. Well they are a big contracting concern from 
—I think they have their main offices in New York. 

Q. All right. 

A. Who was here estimating or bidding on some 
of these projects at Fort Lewis. I believe it was 
what they called the 750 bed hospital that was be- 
ing built there. 

@. All right, what did you do in response to that 
eall? 

A. JI went down there and I met Mr. Puch. 

Q. Who else? 

A. Well, he had other men with him there in 
his staff there, but I don’t recall the name. Mr. 
Pugh was the main representative for this Fuller 
Company. 

Q. Was Mr. Rushlight there? 

A. I think I went into the room where Mx. Pugh 
was. I asked Rushlight where he was located at, 
so I went in there and I met him and introduced 
myself to Mr. Pugh, and he told me that 

Q. Just a moment, never mind what Mr. Pugh 
told you, but did you meet Mr Rushlight? 


A. Yes, I met him subsequently in the hotel 
there, later on. 
Q. An Mr. Rushlight? A. Yes. 
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@. And under what circumstances ? 

A. Well it was in the bidding of this job. They 
were rve-bidding it, as I recall it, and he had been 
told by Mr. Rushlight—he said I was a good esti- 
mator and I had been bidding on that job before, 
so I could assist him in getting in his figures. It 
was a short time they had to get the figures in. I 
think they had only that evening, and the bids 
were to be submitted the next day, so I agreed [730] 
with Mr. Pugh that I would work with him, and 
I told my son Tom to come down and assist us to 
get out this estimate, and in that connection we met 
Rushlhight in the hotel there. He was up there pro- 
posing a plumbing bid in this same project. 

Q. And when was that, Mr. Anderson? 

A. Well, I can’t recall the date there. It was, 
as far as I recall, it was in the late fall of 1940. 

Q. You had previously bid on that same job, 
had you? 

A. Yes, I had prepared an estimate in that job 
—that is, when it was formerly bid, and of course 
J had the information on the various types of bids 
that was mvolved there, you know, in that project 
that he was interested in there. 

@. Now then, Mr. Anderson, I will ask vou 
whether you ever stated to My. Clyde Philp or 
anyone else at any time, that the revision items 
here covering the revision in the boiler house, both 
as to price and items, was not. included in the sub- 
contract with Rushlight? 
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A. No, I did not. I never stated that. J never 
stated that to Mr. Clyde Philp or anybody else. 

Q. Was Mr. Clyde Philp with you and Mir. 
Rushlight to Fort Lewis on May 6th when it was 
approved by the government? 

A. No, he was not. 

Q. At that time the government aecepted both 
as to price and to work, did they not? 

A. Yes, they instructed me to proceed with the 
work, and handed me a letter of award of the 
contract, and the constructing quartermaster ex- 
plained that this modification which he just re- 
ceived the bid on there, would be— [731] it would 
be confirmed in a letter to follow, and [—— 

@. Mr. Anderson, was there other work in the 
revision of the boiler house other than what was 
alluded to? 

A. Oh, yes, oh yes. The government works 
those things this way: They have specific types of 
buildings. Now we are speaking of boiler houses 
here. They have specific types. Some certain types 
take certain equipment, like the one that was origi- 
nally in the bid of April 8th was defined as “‘ Boiler 
house No. 13’’, and that had three small boilers in 
it. It was a wood frame structure, and a smaller 
building, the government decided that the pilent 
was Inadequate for the hospital to furnish the 
necessary heat, so they decided before they awarded 
this contract they wanted to have a supplementary 
bid on a Type 16 Boiler house, which was a differ- 
ent type of a structure. It was a steel framestruc- 
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ture and considerably larger, and the arrangement 
of the equipment was for two large boilers—what 
they call high pressure boilers, and that this modi- 
fication involved the entire new building—deleted 
the old building and put in a new building in its 
entirety with its equipment and construction. 

Q. With reference to May 6, 1941, when did 
you award the contract for the construction of that 
new building? 

A. Of the new building, No. 16, the chief item 
in that was the steel construction, which I awarded 
on May the 7th to the Pacific Car & Foundry over 
the telephone, and they forwarded the contract 
then in a day or two. 

Q. After May 6th did the Type 13 building 
figure in the transaction any more? 

A. None at all. We had no use for it any more. 
The govern- [732] ment deleted that part out of 
the contract. There was no occasion to have any 
figures on it, of anything. 

Q. On the same day the plaster contract, so 
to speak, was accepted ? A. Yes. 

Mr. Peterson: You may inquire. 


Cross Examination 
By Mr. Lycette: 

@. Mr. Anderson, for the sake of the record, 
you were here during the entire time this first case 
was being tried, were vou not? 

A. Yes, that is correct. 

Q. At that time you knew that Mr. Rushlight 
had seen you at the Winthrop Hotel, did you not? 
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A. Yes, I-—— 
Q. Just answer ‘‘yes’’ or 
that, didn’t you? 
A. Well, 1 knew it after I got refreshing my 


ee 2) 


no You knew 


memory. 

Q. Well, had you forgotten it? 

A. Well I was not interested in it at the time. 

Q. Now you knew at that time that you had 
seen Mr. Rushlight back in 1936, down in either 
Portland at the hotel there in connection with some 
job—did you not? 

A. I knew I had seen him many times, but [ 
did not want to enter into any testimony the exact 
date I had seen him until I had a chance to refresh 
my memories on those things. 

Q. You knew at that time that he had given you 
some bids, a bid or two on some prior oceasion, did 
you not? 

A. Yes, sit, that would be connected with it. 
you see. [733] 

(). Did you consider it of no importance at the 
time when you were testifying? 

A. No, I did not. I was rather cautious when 
counsel asked me. I kind of sort of recognized that 
counsel was trying to trap me into a testimony here 
that, following up with Rushlight’s testimony that 
I had testified in this case that I had never met 
him. 

@. You were asked something about it, were 
you not? 
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A. That is the way, Mr. Lycette, yon asked me 
that question. 

Q. And what did you say? 

A. Well I said I hadn’t testified that way. 

Q. Why didn’t you tell us then at that time 
about these prior times? 

A. As TI say, it was not brought on any farther. 
My attorney did not press any further questions 
on it, and I think counsel did not either. 

@. Now, Mr. Anderson, Mr. Urben is not here 
in the court room now, is he? 

A. I think my attorney excused him, did you 
not? 

Q. You had Mr. Urben here under subpoenae 
during the entire time of that trial for one purpose 
and one only, and that was to testify that Mr. Rush- 
light had met you at some prior time such as was 
described this morning. You had him here, didn’t 
you? 

A. I don’t recall that he was here under sub- 
poena. I think it was voluntary. 

@. Didn’t you subpoenae him? 

A. I don’t recall that. 

Q. Didn’t you talk to bim in advance about 
that? A. Yes, sir. [734] 

@. Wasn’t he here for that sole purpose during 
the seven or elght days? 

A. No, I don’t think the trial lasted eight days, 
did it? 

Q. Well, six or seven days, something like that. 
Wasn’t he here every one of those days? 


= 
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A. I don’t think he was. 

Q. He wasn’t absent more than part of one 
day, was he? 

A. I don’t really know how much he was ab- 
sent, Mr. Lycette. I didn’t watch that situation. 

Q. Why didn’t you at that time, when you 
thought Mr. Rushlight was in error about having 
met you before, why didn’t you have My. Urben, 
who was here for that purpose, testify on the sub- 
ject? 

A. Of course I didn’t direct the trial, vou know. 

Q. Not at all, huh? A. No. 

Q. Well did you say anything to your counsel 
or anything about his not being called then as a 
witness ? 

A. Yes, he was called as a witness, certainly 
not to testify about meeting Rushhght, that is. 

@. He did not know anything else at all, did he? 

A. I don’t think neither counsel or myself an- 
ticipated that that question was to be brought, about 
meeting of Rushlight. 

Q. What else was Mr. Urben called for, then? 

A. J think he was called as a matter of an ex- 
pert witness on those steel smoke stacks, whether 
or not they were a plumbing item, or a sheet metal 
item, and I believe counsel concluded after the 
testinony of Colonel Antonovich that it was not 
any use of going into that anv farther. [735] 

Q. You had discussed this othey matter with 
him, though? A. Which matter? 
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Q. About meeting Mr. Rushlight? 

A. No, I had not. I had not. 

Q. When Mr. Rushlight sat on the stand and 
testified about his acquaintance or lack of acquaint- 
ance with you, at that time Mr. Urben was sitting 
here in the court room, and you knew then, didn’t 
you, that Mr. Rushhght had taken you to Myr. 
Urben or vice versa? 

A. Yes, I had a recollection of it, as I say, after 
I got to refresh my memories of it, but it did not 
come clear to me in that trial as to those various 
incidents that we had met. I was sure that Mr. 
Rushlight’s face was familiar with me prior to 
April 8th. 

Q. That was about—— 

A. I knew that—I felt sure about that. 

Q. Yes. Now just on this question of Mr. Philp, 
did you ever go to see Mi. Philp before the trial 
of this case, or talk to him at all? 

A. No. 

Q. Or ask him if he would testify? 

A. No, I don’t think so. 

Q. Had vou completely forgotten that he was 
present, if he was present at the evening of May 
9th? 

A. You see, Mr. Rushhght 

@. I just asked you if you had forgotten? 

A. No, I don’t think I had forgotten it eom- 
pletely that he was there. After thinking it over, 
I know, after thinking it over, I knew he was 
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there and that is the reason I went back and con- 
firmed that with him to find out if that [736] was 
not so, he was there. 

Q. Well then when vou were testifying here at 
the time you testified and your son testified, did 
you have in the back of your mind at that time 
that you sort of thought Mr. Philp was there at 
that May 9th meeting? 

A. I don’t recall now just how that question was 
put, but it seemed to appear to me that the ques- 
tion was who participated in this conference. 

@. Well did you draw a distinction then in your 
mind, when you were testifying as somebody par- 
ticipating in the conference on May 9th, and being 
present? Did you draw a distinction like that? 

A. Yes, I knew there was more people in the 
house. My family was in the house as well, and 
we were sitting there together by a table there in 
the room—in the living room. Rushlight and my- 
self and Hall and my son, I recall clearly that we 
were the ones that were talking about the signing 
up on this deal. 

Q. Just to come to that one question squarely, 
when you were testifying here and when vour son 
was on the stand testifying, did you at that time 
have any recollection at all of Mr. Philp being 
present on May 9th? 

A. I would have got recollection of it if it 
had been put to me—to my mind, or a question has 
been put to that effect, I am sure I would have 
recalled it. 
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@. I am asking you at that time, not if any- 
thing had been put to you, but at that time did 
you have any recollection of it? 

A. Well I think I covered that question by 
saying that after thinking it over I had a recol- 
lection that he was the one [737] that was there 
besides the other men. 

Q. Well you now have that recollection, but at 
that time did you have that recollection? 

A. Only faintly. 

@. Only faintly, but you had it to a certam 
extent, did you? 

A. Yes. That is the reason I followed up on it. 

Mr. Lycette: I just want to ask one more ques- 
tion. 

Q. Mr. Anderson, you testified in this case three 
or four times at least, did you not, that Mr. Rush- 
hght had never given you a bid orally or in writ- 
ing? A. On this contract? 

Q. On this contract, muntil May 9th at your 
home. A. No, no. 

Q. Didn’t you testify to that? 

~~ No, iodid not. 

@. At least four or five times? 

A. I did not, Mr. Lyecette. I wouldn't 

Q. All right. Now I want to put this squarely 
to you and listen to it carefully. Did you not 
testify in the Superior Court of Pieree County, 


in the suit between yourself and Mr. Hall, whieh I 
think was about May 4th or 6th, also, not once 
but two or three times, that the only offer or pro- 
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posal, either orally or in writing that was ever 
made by Mr. Rushlight to you was on May 9th? 

A. No. My testimony was that the offers that 
was made was subsequent to May 6th, after the 
government had determined that I had the con- 
tract and ordered me to proceed with [738] the 
work. Then, first then did I become interested 
in awarding sub-contracts and negotiating with 
Rushlight or anyone else. 

Q. Then it is your testimony now that it was 
some time after May 6th that Rushhght ever gave 
you any figure orally or in writing, upon this sub- 
contract ? 

A. Well, that was the interim right in there 
between the 9th and 6th, those three days, that 
took place, and as I recall my testimony, if it was 
put that way to me, that would be after the gov- 
ernment had advised me that the contract was 
awarded and given me a letter to proceed with the 
work, then we did negotiate. 

Q. Now, do you want to leave it now for this 
particular time that never before May 6th did he 
give you a figure, either orally or in writing? 

A. I would not say that he did not. He was— 
he might, as Mr. Philp explained it here, been doing 
a lot of joshing about what he would like to have 
for the contract, but I never gave him any price 
or any offer or any comment what he was going 
to get. 

Q. Iam asking you if he gave vou—if he never 
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gave you a proposal orally or in writing until 
after the acceptance by the government ? 

A. I would say if you take it, Mr. Lycette, in 
terms that we consider it a proposal, there wasn’t 
any. 

Q. That means orally or in writing? 

Mr. Lycette: Mr. Anderson, you nodded your 
head. The reporter can’t get the nods. Did you 
answer that ‘‘yes’’ or ‘‘no’’? 

Be Sead yes -ahi29] 

Mr. Lycette: Your Honor please, if you deem 
that of any moment at all, I would like to get those 
—have the reporter get his notes, because I would 
want to read to this witness his questions and an- 
swers to the effect that he testified squarely in the 
State court that on two or three occasions, that 
he had no proposal, either orally or in writing 
from Mr. Rushlight until May 9th, the day here 
in question out at his house. J think that that 
testimony—TI am positive, no question about it, was 
given three or four times here in Court earlier in 
the proceedings, but that is in the records already. 
I would 

The Court: I understand his testimony now, Mr. 
Lycette, is to that effect, he had no proposal—what 
he eonsidered a proposal, either orally or in writ- 


ing, before May the 9th. 

A. Well T don’t think I made that clear to 
Your Honor. There was negotiation between Rush- 
light and myself after May 6th, and that was pro- 
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duced in writing on May the 9th. That was what 
I intended to testify. 

My. Lycette: J would have to get the reporter. 
I thought it was Mr. Anderson. I forget 

Mr. Peterson: It couldn’t possibly have been 
an issue. 

Mr. Lycette: I asked him the question two or 
three times and it was so. It was, of course, the 
same testimony he gave here earlier, and it is im- 
portant unless Your Honor remembers it here. 

Mr. Peterson: I have no objection to getting 
the testimony, but that case involved different is- 
sues altogether. They wouldn’t go into details. 

[740] 

Mr. Lycette: J asked him the question clearly. 

Mr. Peterson: If you have any contrary testi- 
mony in the former trial lets get it out. | 

The Court: How long were these people at your 
home on the evening of May the 9th, Mr. Anderson ? 

A. Well, Your Honor, J couldn’t specifically 
say. 

The Court: I would not expect you to say ex- 
actly. | 

A. It is to the best of my recollection that they 
came there somewheres between 8:00 and 9:00 
o’clock in the evening, and J don’t think it could 
have lasted more than an hour or an hour and a 
half, because I know I went to bed—I was working 
part of those days and I wanted to sleep and there 
wasn’t really much to talk about. 
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The Court: Who was it that came there to your 
house ? | 

A. Well, Mr. Hall, Mr. Rushliight came to the 
house, and Mr. Clyde Philp was with them. The 
rest of us was in the house prior to their coming 
there. 

The Court: The three of them came there? 

A. Yes they did. 

The Court: And did you discuss anything other 
than this sub-contract? 

A. No, and the bond. That was the material— 
there might have been some side issues, of talking, 
kind of visiting forth and back, you know, what 
happened on certain contracts and so forth. 

The Court: Well you were not in full aecord 
[741] on both sides. 

A. It seemed to me we were in full accord. 

The Court: Well why would you spend an hour 
or an hour and a half if you were in full agree- 
ment? 

A. Of course I had to wait until he got ready 
to go. F 

The Court: My recollection of your previous 
testimony was that you considered that this bid 
was avound $286,000.00 and that this revision or 
modification of the boiler house should add an- 
other $7,000.00 to it. 

_A. That is the way we agreed coming in from 
Kort Lewis. 
Vhe Court: That was vour position in the 


matter. 
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A. Well— 

The Court: Of course the other side testified 
quite the contrary. 

Mr. Lycette: He did not testify that evening. 
He testified there was no discussion about price. 
His testimony and likewise his son’s testimony was 
that when they came there that evening two hun- 
dred and ninety-three thousand dollars was all 
agreed upon before that time. 

A. Your Honor, that is correct, that was my 
testimony and that still is my testimony there was 
no discussion about changing the price. We al- 
ready were set upon the proposal, because the price 
was on the proposal and it coincided with what I 
agreed with Mr. Rushlight three days prior to that 
that would be the price of the contract that I could 
afford to pay and he said he would take it for that 
price, and on the spur of that moment, [742] right 
following after we had that discussion, Mr. Rush- 
light went in and ordered the boilers that we were 
going to use in this new type boiler house, and 
made arrangements with me there to sign that 
contract with the Engineering Company that: was 
furnishing the boilers so that the thing would be 
under way, and also gave me an order .there that 
the amount of that,—the cost of the boilers should 
be charged to his account, and now 

The Court: I think that was all gone into in 
detail. The Court understands that the only reason 
it was charged to you originally was because he was 
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a resident of Portland and that was out of the 
territory of the seller. 

A. That was the explanation. 

The Court: But somewhere, and I may be con- 
fused now, I thought you conceded that there 
should be a seven thousand dollar allowance for 
this modified contract on the boiler house, contend- 
ing that you had an offer and could get the plumb- 
ing and heating all done for two hundred and 
eighty-six thousand, as appeared in the original 
plans and specifications. 

A. Yes,’ Your Honor, we talked that over and 
came to the conclusion that that would be about the 
amount that it would cost. Of course I had a 
final——__.. 

The Court: That was talked over before that 
night? 

A. Yes, that was talked over when we came in 
from Fort Lewis, and Mr. Rushhght went in and 
ordered the boilers. Now of course I wouldn’t buy 
the boilers unless I knew they were to be used on 
the job. [743] 

The Court: Well, will you let me see that exhibit 
that deals with the signing of this signed sub-con- 
tract? I had it here just before noon. 

¢Mr. Lyeette: The written formal contract? 

The Court: Yes. Now, does this document which 
is Exhibit 7, which is the form of sub-contract and 
signed by: yourself and by Rushhght Company, does 
that make any reference whatever when it attempts 
in paragraph 2 and in other places to segregate the 
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work that is to be done under that sub-contract ? 
Does it make any reference to this modification ? 

A. Well it makes reference in this respect, Your 
Honor, that we have the plans and the drawings 

Lhe Court: Will you point out to the Court 
where it is? 

A. It says ‘‘It is to be done in accordance with 
the conditions, drawings and specifications signed 
by the parties thereto’’—that is the government, 
“the drawings and specifications—and form a part 
of a contract between the contractor and the owner’ 
dated May 6th and hereby becomes a part of. this 
contract’’. a 

The Court: Well your contract with the gov- 
ernment on May the 6th, did that earry in it this 
modification of the power house? oo a. 

A. Yes it did. That was already :submitted, 
plans had been delivered. a aon 

The Court: I am not asking whether it was sub- 
mitted. I am asking you whether inthe document 
itself. My understanding was that it’ was not in 
there at that time. It is not a question whether it 
was submitted or [744] not, now, because we. have 
got to construe that instrument in connection with 
the instrument to which it refers, and it is in evi- 
dence here, and Mr. Peterson and Mr. Lyeette, you 
probably know where to find that. 

Mr. Lycette: Well there are two exhibits that 
are both after May 6th, the formal change order 
made a part of the contract I think is dated 

Mr. Peterson: They are both dated May Gth. 
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The master contract and the revisions were both 
approved on May 6th by the government, and the 
letter is here. 

The Court: What I am attempting to ascertain 
now is whether the reference is made in that docu- 
ment which is the formal sub-contract, making ref- 
erence back to the prime contract, or the major 
contract, would show that in the major contract 
there was excluded this modification. 

Mr. Peterson: The major contract, if Your 
Honor please, was signed on—that is of May 6th, 
and then the revision. Now Anderson’s contract— 
the sub-contract, says that it covers all the plans and 
specifications signed by the government, or identi- 
fied ‘by the government; that the work is to be—the 
plumbing is to be done in accordance with the plans 
and specifications signed by the government, which 
was in the master contract, or identified by the gov- 
ernment, and the plans identified by the govern- 
ment are seven hundred and something, here, which 
contain the details of the revision items, so that the 
revision plans would be brought in under the sub- 
contract. 

he Court: Well, that is an important matter 
[745] here and I do want to get that. 

Mr. Lyeette: Here is one. Your Honor, one that 
was put in evidence here. You can see what ac- 
tually happened. 

Me Court: Well, this one of course is dated 
September the 6th. 

‘Mr. Peterson: There is one May the 7th or 8th. 
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No, May the 15th. Get the one from the govern- 
ment on May 15th, where it tells them to proceed. 

Mr. Lycette: It is dated May 14th. 

Mr. Peterson: Yes, that contains the acceptance 
of both of them, at least the provisions. Colonel 
Antonovich testified on May 6th it became a binding 
obligation on the government—both of them. If 
you will read on there you will find where 1t covers 
those plans and drawings signed by the government 
and those identified. 

Mr. Lycette: ‘There was one other one I wanted 
to call Your Honor’s attention to. 

The Court: Is that your contention that it would 
be found in Addenda 1 to 5? 

Mr. Lycette: No. 

The Court: ‘“‘Special conditions and drawings, 
and is further covered by specifications in Sections’’ 
—enumerating there some five or six different 
sections. 

Mr. Peterson: They go in the old ones. They 
take in the old ones. The one above there refers to 
the work, the plumbing is to be done in accordance 
with the plans and specifications and drawings 
signed by the government, and/or identified. 

The Court: In accordance with general condi- 
tions [746] drawings and specifications signed by 
the parties hereto or identified by the architect or 
engineer form a part of the contract between the 
contractor and the owner, dated May 6, 1941’’. 

Mr. Lycette: Here is the one of May 23rd, Your 
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Honor has one of them there, May 23rd, the change 
order. 

Mr. Peterson: He can in six months or a year 
later. 

Mr. Lycette: That is May 23rd, not a year later. 

Mr. Peterson: We just got one the other day. 

Mr. Lycette: Maybe you did. 

The Court: Mr. Anderson, did you, after that 
meeting at your home on the evening of May the 
9th, know that there was some disagreement be- 
tween you and Mr. Rushlight about the perform- 
ance—about first the getting of this sub-contract and 
the second, the performance of it? 

A. No, I did not. 

The Court: Well, had things been perfectly har- 
monious up to that point? 

A. So far as I understood. 

‘The Court: You say there was never any diseus- 
sion this two hundred and ninety-three thousand 
was too much, or higher than somebody else vou 
could get to do it for? 

A. I don’t know, there might have been some 
talk forth and back at the time we started negotiat- 
ing about this, coming in from Fort Lewis, but I 
had ‘two or three tentative figures from plumbers 
other than Rushlight. [747] T didn’t have any from 
him on which T based my original estimate upon— 
that is, within that range. I figured I was reason- 
ably safe. * | 

“The Court: You heard the testimony of Mr. 
Philp here, who is not an impartial witness by 
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any means, but he was interested in both of you 
financially, you about three or four times as much 
as he was Mr. Rushlight. 

A. Well, I don’t know just how he is interested. 

The Court: Well his interest is based upon the 
commissions that he got out of the bonds. 

A. That is right, he had a bigger stake in my 
bond than he had in Mr. Rushlight’s bond. 

The Court: If he hadn’t an interest in the bonds 
he would not have been a go-between between you 
and Rushlight, undoubtedly. 

A. I don’t know, that go-between, that would 
be an interest in Rushlight’s bond, not mine. 

The Court: Your testimony previously, as I re- 
call, was that you thought he was a partner of 
Rushlight’s. 

A. Not at that time. 

The Court: Or had been a aie as Pree 
light’s. ce 

A. He subsequently became a partner—went in 
the contracting business and quit ee 

The Court: You mean he is now a partner of 
Rushhght’s? 

A. J don’t think they are partners 1 now. 1 think 
they are divided now, as far as the partnership is 
concerned, but I think probably at the time of this 
trial they were, or prior to that they were partners. 

[748] 

The Court: Is that the reason you did not eall 

him as a witness? 
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A. No, it was not altogether the reason. We 
really did not anticipate that this testimony here 
was going to take such a wide scope—take in all 
these circumstances and so forth, and outside of 
that, I don’t think we at all recognized that his tes- 
timony would be of any particular value. 

The Court: Well, now, I want to get this very 
clear. On May the 6th, 1941, had you then signed 
your contract with the government to do this job? 

A. No, I just got an order from them to proceed. 

The Court: Advising yon that your bid had been 
accepted ? 

A. That is right. 

The Court: And when did you get your first 
formal advice that you were to be given an increase 
in your contract by reason of the change made in 
the steam plant? 

A. I think that—— 

The Court: Oh heating plant? 

A. I just don’t recall that, the date, but it seems 
to me that came somewheres in September of that 
year, a long time following. 

The Court: Well, now is there anything in this 
Exhibit No. 7 which is this sub-contract agreement 
between yourself and Rushlight Company other 
than what you have indicated here in this language, 
‘‘that it shall be done in accordance with the gen- 
eral conditions of the [749] contract between the 
owner and the contractor, and in accordance with 
the drawings and specifications’? that indieates it 
should include this modified heating plant? 
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A. No, I don’t think that document there spe- 
cifically calls for anything about that, except that 
the contract, I believe, provides that in order to 
change it, it must be ordered in writing and the 
price agreed on between the parties. 

The Court: I think that is all. 

@. Do I understand, Mi. Anderson, cn the eve- 
ning of May 9th, according to your testimony, there 
was no discussion at all concerning the price? 

A. No, there was no discussion because he 
handed me this letter with the price on. It was all 
written in there when he handed it to me, and there 
was no discussion as to what he was going to write 
in after he came to the house. It was on that pro- 
posal when he came to the house, and the only real 
discussion, as I have said, there was considerable 
discussion about this furnishing of a bond. 

@. I understand that, but no discussion about 
price at all that evening? AD NG 

Mr. Lyeette: That is all. 

A. (Continuing): No discussion about price 
that I know about. That was already agreed on, 
and the only thing I do recall, that Rushhght asked 
me if I had signed that agreement with the boiler 
people ordering those boilers, and I said that had 
been taken care of. 

The Court: Am I eonfusing Mr. Philp’s testi- 
mony [750] with somebody else’s, or some of these 
affidavits, or am I correct in this when I say mr 
recollection is that he testified here todav that he 
told vou that vou would have to go along through 
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with this deal with Rushlight because the whole 
matter had gone too far to accept somebody else’s? 
Wasn’t there some testimony 

A. I don't reeall what he testified,—his version 
of that. There was some testimony there. 

The Court: Do you remember, Mr. Peterson? 

Mr. Peterson: I don’t remember any testimony 
along that line. 

The Court: It is either in the affidavits or in 
the oral testimony. 

Mr. Peterson: It might have been in the affi- 
davits. As I reeall, Mr. Philp testified wp to May 
15th Anderson threatened to cancel, and had an- 
other bond from Mr.—from Hasdorff at Portland. 

The Court: No. His testimony was to this ef- 
fect: that Rushlight told him on the way from 
Seattle to Tacoma that he had a deal with Ander- 
son whereby he was to have $300,000.00 on this sub- 
contract, but that he would do the work for 
$293,000.00. 

My. Peterson: Oh, yes, that is in it, coming 
from 

The Court: From Philps. 

Mr. Lycette: He testified also that the matter of 
the Hasdorff bid came up and he discussed that at 
Mr. Anderson’s house. 

A. Ido fully reeall, Your Honor, the incident 
of Hasdorff, coming in with his bid bond. He 
had heard [751] that Rushlight was contending for 
the job at the time after I had been awarded the 
contract from the government, and that he told me 


Umted States of America 497 


(Testimony of Eivind Anderson. ) 

that he felt sure that Rushlight would not be able 
to furnish a performance bond, so, he also knew 
that { was anxious to get going with the job—I 
couldn't wait. I had to start my performance im- 
mediately because the time was so short I couldn't 
afford to fool around. 

The Court: Myr. Anderson, why didn’t vou, when 
this contract was formally signed on the 15th of 
April, so as to put this matter completely at rest 
concerning the modified major contract, write in 
there something to that effect so there would have 
been no room for misunderstanding ? 

A. I think, Your Honor, there might be some 
sort of a negligence there in the matter of writing 
this up, but the reason of that was, I could plainly 
see that we had gone through this—we had talked 
the boilers that we was going to use and the only 
boilers we could us in this project was already pur- 
chased and on the way, and naturally. if that con- 
tract was enforced literally as it is written there, 
he would have to put in three boilers of the small 
type under the old provision of the bid—called for 
bid or specification. Now that was out so there 
was no place to put it. We had no use for them 
and I think therefore that was the reason there 
wasn’t any further writing written in there. 

The Court: But your testimony in the previous 
hearing and on this trial was that you relied very 
heavily on that word written in in longhand ‘‘re- 
vised’’, and if it [752] became a material matter on 
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the 8th or 9th of May, a week later when the formal 
instrument was signed by both parties, then it 
would seem to the Court that it would have been 
so much more important that it be covered in some 
manner. 

A. I think, Your Honor, that that was brought 
up by Mr. Rushlight himself, and personally I don’t 
think we saw any great significance in that word 
‘‘revised’’, inasmuch as we had already made this 
revision, as far as it goes. The boilers was on hand 
and we naturally had in mind that we were going 
to use those boilers. 

The Court: While the matter of the word “‘re- 
vised’? was brought up by him, you are very far 
apart as to what you intended. He said he wrote 
the word ‘‘revised’’ on there because of the wide 
difference you had in the original contract between 
$286,000.00 and $300,000.00 and you virtually spht 
the difference and settled on $293,000.00. 

A. If I am not correct, I think his explanation 
was that this word ‘‘revised’’ was a price that he 
had bid with me prior to April the 8th, and of 
course I had no knowledge of such price that he 
had bid with me. He never spoke of it, and of 
course there wasn’t any. 

The Court: I have no recollection of testimony 
in the record to that effect. Now if there is—Rush- 
light’s testimony was not to that effect. 

A. I believe we have a transcript of that. 

Mr. Lycette: What was that? 

A. What the word ‘‘revised’’, that was for. 
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The Court: Mr. Anderson’s statement was that 
[753] Mr. Rushlight’s testimony was that the word 
‘‘revised’’ was written in there to comply with his 
bid of $293,000.00 that he—— 

Mr. Lyecette: I did not understand the testi- 
mony to be that at all. 

Mr. Peterson: As I recall, Rushlight claimed 
that the word “‘revised’’ meant a revision in the 
price. 

The Court: That is correct according to my 
recollection, but [ have got some notes that I kept 
beeause it is the contention of Rushlight, that An- 
derson, who had promised him orally if thev got 
the job he would get $300,000.00 for this sub-con- 
tract, which was a very liberal allowance, but in 
view of the fact that it took considerable effort to 
get this contract, and both parties engaged in that 
effort, he was to get three hundred thousand,—I am 
quoting now Rushhght’s testimony—and that after 
the government had awarded to Mr. Anderson this 
contract as being the best bidder, due to the steps 
that were taken in the intervention had in Wash- 
ington, then Mr. Anderson advised Rushlight that 
he could get this work done, the plumbing and heat- 
ing, for $286,000.00 by competent sub-contractors, 
and that Rushlight insisted that he should have the 
$300,000.00, and that that issue was not finally set- 
tled until the night of May the 9th when they went 
to Mr. Anderson’s house and it was settled by 
splitting the difference between three hundred thou- 


500 Ewind Anderson, et al., vs. 


(Testimony of Eivind Anderson.) 

sand and two hundred and eighty-six thousand, re- 
sulting in $293,000.00. According to both parties, 
nothing was said in this meeting as to this revision, 
but they were discussing the contract as a whole. 
Now, one might have [754] drawn one inference 
and one another. The only witness, who was not a 
disinterested witness at all and unfortunately was 
not called before, and there is a sharp conflict 
appeared by these affidavits that could have thrown 
additional light on it, was the witness who was 
brought in here today, and neither party to the liti- 
gation saw fit to advise the Court he was present, 
and of course his testimony is to the effect that he 
does not know whether the minds of the parties 
met. In his Judgment this $293,000.00 was meant, 
so far as Rushlight was concerned, was for the 
principal contract, and defendant Anderson thought 
it covered the whole contract, and that is why I 
asked these questions. There was enough difference 
there, adopting either theory in the Court’s findings 
prior to the time it adopted the theory of the plain- 
tiff, unless the plaintiff’s conduct in his testimony 
here is of such a nature and such an extent that it 
would warrant the Court in disregarding his testi- 
mony and discrediting him on those things, the 
evidence is very convincing that there was not a 
perfect harmony prevailing between these parties 
subsequent to the assurance of getting the contract. 
There is very sharp conflict in the testimony as to 
how this trip to Washington had happened to be 
taken and who defrayed the expenses, and where 
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they lived and who they saw and what contacts 
were made that resulted in the awarding of this 
contract, but all of this led the Court to make its 
inquiry that [ did just a few moments ago as to 
why, when the formal instrument that finally depicts 
the obligations of the parties insofar as it could be 
done, in writing, which was the signing [755] of 
the sub-contract and the furnishing of a bond, made 
no reference whatever to a changed condition that 
substantially increased the cost of this construction, 
and of course you say, Mr. Anderson, that there 
was in your mind nothing in the situation that 
aroused any suspicion on your part? 

A. Well of course, I say so, by reason from a 
layman’s standpoint. Naturally there could be, if 
it was a legal individual that had analyzed this fully 
and thoroughly, but as far as my convenience or 
necessity in this contract, that was all I was looking 
for and it seemed to be all there. 

The Court: But it is not a matter of layman or 
professional, whether people are agreeing or dis- 
agreeing. 

I think that is all. 

Mr. Lycette: May I ask just one question in 
view of Your Honor’s question? 

@. Mr. Anderson, did you at any time give Mr. 
Rushlight an order separate and distinct from the 
sub-contract itself, that printed form of sub-con- 
tract Exhibit 

The Court: No. 7. 

Q. (Continuing) : 


No. 7, to de the boiler 
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house work? Did you give him a separate and 
distinet order ? 

dN IN @s IE Givel TO 

Q. Why didn’t you? 

A. Because I did not figure he had one coming. 

@. Well, did you think it was covered by your 
sub-contract so there was no occasion to give him 
a separate and distinct order? 

A. That is right—that is right. [756] 

Q. You gave him one in writing, didn’t you, and 
told him ‘‘There is your order to do the work’’, and 
gave it to him after this contract had been signed— 
did you get that? 

A. As it applied to his sub-contract there was a 
letter—I recall that there was a letter that came in 
following that I was more or less confused on, and 
I thought he had been confused himself in his mind. 
He mentioned about a verbal order to order the 
material. I didn’t give him any verbal orders, so 
I wrote him a letter there and tried to express 
myself that the work that had been agreed on was 
to be done that way and to proceed with the work, 
with the intent of executing the contract. 

Q. Isn’t this what happened, on May 22nd, 
some seven days after your contract with Mr. Rush- 
light had been signed, you wrote him this letter 
‘In reply to vour letter dated May 21st, you are 
advised that the government has approved the 
changes in the power plant of the four hundred bed 
hospital project at Fort Lewis in accordance with 
my proposal submitted May 2, 1941. This change 
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involves a revision in mechanical equipment, includ- 
ing change in foundation of boilers. You are 
hereby instiucted to make the necessary changes to 
the mechanical installation involved by the govern- 
ment’s change in the government plans and specifi- 
cations as may be affected by your sub-contract”. 
Didn’t you tell him that in writing seven days after 
your contract had been signed? 

A. J think that May 2 is in error. 

Q. Forgetting the May 2, it may have been 
something else, but you gave him that order in 
writing ? 

A. Yes, sir, I did. I thought that would answer 
his inquiry [757] there, and as J understood his 
Inquiry was whether he was safe to go ahead using 
this type of equipment that he had already bought. 

@. Well, Mr. Anderson, if you thought that his 
work was covered—this revised or changed boiler 
house work was covered by his sub-contract, why 
didn’t you tell him by letter ‘‘this work is covered 
by your sub-contract,’’ instead of telling him ‘‘ You 
are hereby instructed to proceed with changed work 
insofar as it affects your sub-contract’’? 

A. Mr. Lycette, it is evident that if I had 
grasped what he was actually leading up to there, 
I would have used stronger language in that letter. 

@. Well was there anvthing concealed from vou 
in the letter to which he referred, dated Mav 21st: 
*“*We understand that you have now received formal 
approval covering the change in the power nlent 
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of the four hundred bed hospital project at Fort 
Lewis. Inasmuch as you have verbally instructed 
us to proceed with the ordering of material of the 
power plant as revised, we would appreciate a 
change order from you covering the additional costs 
of this work, and instructions to proceed with the 
construction of the power plant as revised,—and 
then didn’t you immediately following that, write 
him the letter which I read to you, telling him ‘‘You 
are hereby instructed to go ahead on this basis so 
far as it affects your sub-contract—so far as the 
changes in the government plans and specifications 
may be affected by your sub-contract’’? 

A. What seemed to have confused me there 
about that verbal order—which I had never given 
him a verbal order 

The Court: Are these two documents you read 
[758] from identified in this record ? 

Mr. Lycette: Yes, one is Exhibit 10. That is 
Rushlight’s letter, and the next is Exhibit 11— 
Plaintiff’s Exhibit 11, Mr. Anderson’s reply to it. 

You must realize that I have never argued this 
case to Your Honor on this point, and there are 
a lot of things 

The Court: I knew these were in the record, 
but you did not make reference to them. I wanted 
them identified. 

Q. Then following that, within four or five days 
after giving that order to proceed with these re- 
visions, Mr. Rushlight gave you in writing a state- 
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ment of the cost in so many dollars and cents. You 
never said a word about it, did you? 

me Yes, | did. 

@. Didn't you testify here that you never re- 
plied to that—you completely ignored it? 

A. That is right, I didn’t reply to the letter, but 
I replied verbaliy at Fort Lewis, and J used pretty 
strong language there to let him understand. L 
wouldn't repeat it, but I told him in no uncertain 
terms that there was no extra coming out of that; 
that he had his contract for all that the traffic could 
stand, and that we had agreed on; there was no 
order to expect from it. 

@. Mr. Anderson, when you were asked that 
question before at the first trial of this ease, why 
didn’t you tell us that you had replied to him 
verbally ? A. I did. I did. 

Q. You swear that you told us you replied to 
that verbally? [759] 

A. Yes, sir, I did. I want to point out, Mr. 
Lycette, since you have those correspondence that 
on July the 2nd Rushlight told me—wrote me again 
ealling attention to this change order, that he had 
not received. There was no response to that, either. 

@. Well when he wrote you in this first letter, 
May 21st, which was just six days afterwards, aud 
in there not only asked you what he had from the 
government but also mentioned the change order 
and the additional costs, why, when you replied to 
him the very next dav, didn’t vou consider it fair 
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to tell him why there aren’t any additional costs, 
this 1s covered in your sub-contract ? 

A. Well I thought I was going to be gentle with 
him. If he was confused in his mind, I didn’t want 
to run over him like the Court said—I read in a 
case decided by Judge Yankwich who mentioned 
that a mule is a domesticated animal and therefore 
has an inborn right to buck once, and it really im- 
spired me that Rushlight was confused in his mind 
abcut what some verbal orders were, and that is 

Q. ‘There wasn’t any question In vour mind after 
reading his letter of May 21st, six days after the 
contract, that he expected this to be an extra item 
and that he expected extra pay for it? 

A. No, I did not understand it that way. 

@. What did you think he meant when he asked 
vou then to give him a formal order to proceed with 
this revised power plant and to cover in it the addi- 
tional cost of the work? What did vou think he 
meant by that? 

A. I thought he meant if there was any possi- 
hihty that the government had changed its mind 
and ordered some other [760] equipment to go in, 
and we begun to use the stuff that we had been in- 


structed by the government to use. 

Q. That might cover the material part of it. 
How about the cost part of it when he said the 
‘additional cost?”’ 

A. The material involved costs. That represented 
costs. 
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Q. Well the truth of the matter is you realized, 
if you had not realized it before, on May 21st he 
thought that he was going to be paid extra for this 
revision and you just ignored it, thinking you would 
not say anything about it—treat him gentle, is 
that it? 

A. I talked to him about the matter when he 
eame up to Fort Lewis following that matter and 
I told him right then and there that he had to abide 
by the agreement and the contract we had gone 
through with, and that was all there was to that. 
We had all the material that was required in the 
contract, and we set out to do it the way the govern- 
ment wanted to have it done, and that is the basis 
I understood the contract was awarded on, and I 
think he confirmed that later on. He didn’t receive 
an order so he couldn’t be confused by my answer 
to that letter. 

@. You are familiar with the letter, and Exhibit 
12, where he gave you the complete breakdown and 
then gave you the revisions on the powerplant of 
$12,118.47? You are familiar with that letter? 

A. Yes, I recognized then what he was leading 
up to in his formal letter. 

@. And that is the letter which came within ten 
or eleven days after the contract, that you didn’t 
send him any reply to. 

A. Well, I don’t know just what you mean by 
‘‘contract’’. [761] 

Q. Well, that is the letter to which you did 
not reply in writing, isn’t it? A. The letter? 
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Q. Uh-huh, you didn’t reply to it? 

A. No, there was no occasion to reply to that. 
The information that he furnished me he was obli- 
gated to do under his contract, and he was late 
in doing it. 

Mr. Lyeette: I think that is all. 

Redireet Examination 
By Mr. Peterson: 

Q. You saw him almost every day out there at 
Fort Lewis when he was on the job? 

A. When he was up there. [ am sure, once 
a week. 

The Court: Mr. Anderson, if Colonel Antono- 
vich had accepted your bid for the work on the 
morning it was submitted there and told you that he 
was going to recommend an execution of a contract 
following, and you were then in possession, accord- 
ing to your testimony previously given here of a 
bid from a firm that you considered competent on 
this plumbing and heating of $286,000.00, would you 
have accepted their bid or would you have taken— 
still have taken Rushlight’s bid? 

A. Ido not know. Of course, I would have to 
investigate them. There is considerable— 

The Court: I thought you testified they were 
responsible and that they had done sub-contract 
work for you? 

A. They appeared. to be. 

_ The Court: on other jobs. [762] 

- A. They appear ed to be, ves. Nevertheless it 
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would be well to investigate them and find out 
about their 

The Court: I do not care to go into that, because 
that takes us away—was there any reason why you 
should give Rushlight the bid that morning after 
you received it? 

A. Not at all. 

The Court: And you had to have all these other 
steps that took you to Washington and down to the 
War Department? 

A. ‘There was no reason why I should give Rush- 
light the bid because he hadn’t figured in the con- 
tract at the time, and I think that actually led 
up to—— 

The Court: The bonding representative was in- 
terested in getting Rushlight’s bid, was he not? 

A. J don’t know. I think the bonding agent 
naturally would be interested in getting those 
people. ) 

The Court: I do not care to deal in generalities, 
but I just want to get your own reaction to this 
particular case. 

A. I mean he would be interested in getting— 
writing as many bonds as he possibly could. 

The Court: He took the two of you down there 
together ? 

A. Oh, he came out to my house with a bod. 

The Court: No, took you down when you sub- 
mitted the bid? 

A. Yes, sir, and drove me to the—— 

The Court: And took Rushlight also? [763] 
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A. He did pick him up at the hotel. They were 
friends. 

The Court: I want to say very frankly the 
Court is looking into this matter in a more prac- 
tical way than a matter of friendship. This is a 
matter of making some money out of it—making it 
legitimately, but nevertheless making money. That 
was why you were bidding. That was why Mr. 
Rushhght was bidding. That is why Mr. Philp 
was busying himself in getting both of you down 
there. If there was some third party not in your 
group had gotten the bid, you would have been out 
of this. ‘That is all. 

@. Mr. Anderson, referring to this letter, De- 
fendants’ Identification or Exhibit 3, which is a 
letter from Rushlight to you under date of July 2. 
1941. where he says: ‘‘Eivind Anderson—Dear Sir: 
We propose to make the necessary revisions in the 
power plant for the four hundred bed hospital lo- 
cated in Fort Lewis in accordance with the revised 
drawings and specifications submitted with letter 
of instructions from the quartermaster for the sum 
of $12,118.47. This does not include—’’ and then 
lists the work, and then he signs by A. G. Rushlight 
& Company, and then he says ‘‘the amount of this 
proposal is hereby accepted, and the amount of your 
sub-contract is hereby increased accordingly.’’ Did 
you ever sign that? | 

A. May I see the letter, please? 

Q. Yes (handing paper to witness). 

A.: ‘No; I never signéd this letter. 
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Q. Mr. Rushlight in July of 1941 was seeking to 
get you to agree? A. Uh-huh. [764] 

@. To the increased costs of the boiler house 
revisions ? A. Yes. 

Q. Did you ever? 

A. No, I did not recognize or acknowledge that 
letter. 

@. You never signed it or returned it? 

A. No, I did not. 

Q. And was your conversation, do you reeall, 
with Rushlight before or after receipt of that letter 
of July 1st, or do you remember? 

A. No, I do not remember. 

Mr. Peterson: That is all. 

Mr. Lycette: That is all. 

Mr. Peterson: That is all, Your Honor. 

The Court: Do you have anything you want to 
offer, Mr. Lycette? 

Mr. Lycette: No, I don’t think so. 

Mr. Peterson: There is just one other item I 
did not think of. 

By Mr. Peterson (resumed) : 

Q. Mr. Anderson, with reference to Mr. Urben’s 
presence in the court, is it not a fact that he was 
interrogated by me concerning the various plumb- 
ing items in this contract, such as plumbing fixtures, 
plumbing backs—— A. That is right. 

Q. That is one of the items? A. Yes, sir. 

Q. And then the smoke stacks? 

A. That is right. 
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Q. And also on the electrical work ? 

A. Yes. [765] 

Q. I had discussed them in your presence, had 
I not? 

A. I believe you also included the air com- 
pressors. 

Q. The air compressors and at any time had 
there been any discussion as to his aequaintance— 
or your acquaintance with Mr. Rushlight? 

A. None at all. 

Mr. Peterson: That is all. 

Mr. Lycette: That is all. 

(Witness excused. ) 


Mr. Peterson: That is all, Your Honor. 

‘Mr. Lycette: If there is any question at all in 
Your Honcr’s mind, I would like somehow or other 
to have this testimony which was given here in the 
Superior Court, where I contend Myr. Anderson 
testified just cold, that there was no price given to 
bim by Mr. Rushlight either orally or in writing 
before May 9th. Now I contend that he gave that’ 
testimony in this Court too, and when he said today 
—he denied it today—it is a little difficult for me 
to get-——— 

The Court: Well, there is a question in my mind 
whether he gave it. I am under the impression he 


did, but it would not alter my conelusion either way. 

Mr. Lyeette: Then so far as I talked to Mr. Hall 
about it, and Tam not going to put him back en the 
stand, fam frank to state that we discussed it. and 
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while he did not testify who was present, particu- 
larly at the other—at that May 9th meeting, at 
least whatever Mr. Philp testified to has not re- 
freshed his recol- [766] lection, and he is not able to 
testify one way or another on the subject. 

The Court: The Court has heretcfore announced 
a decision in this ease and then re-opened it for 
further hearing today, and followed that rather 
unusual course only because of the direct and sharp 
conflict in what the evidence was and what the facts 
are as made by the affidavits that were submitted 
here. 

At first blush it appeared that some cne had so 
grievously offended against the dignity of this Court 
and judicial procedure as a whole, that they ought 
to be eited for contempt for perjury or else the 
United States Attorney directed to proceed by 
indictment against them, but upon the further 
hearing here it does appear that the matter is not 
as grievous as it would indicate by a mere reading 
of the affidavits and a reference back to .the 
testimony. a 423 

However, there is evidence here on both sides that 
can clearly be classified ag evidence offered by prin- 
cipals seriously concerned, who were shamefully dis- 
regarding matters that ought to be given to the 
Court in order that a sound decision might be made. 
J am at a loss to explain how either of the prinei- 
pals here could testify as they did, at the most ma- 
terial meeting in this whole controversy,—that was 
the one at the Anderson home on May the 9th, and 
ignore the presence of a third person whose testi- 
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mony would be vital—that is, Mr. Philp, who has 
come here and testified today. True, he has not 
shown himself a partisan much on either side, but 
certainly, it seems to me both Ma. Rushhght and 
Mr. Anderson, [767] as well as Mr. Hall and the 
young Mr. Anderson, could not have been unmind- 
ful of that during that hour or two hours, in the 
home there, where sat the man that was instru- 
mental in bringing these two parties together. 

The question whether they knew each other or not, 
of itself—is not decisive in itself of any issue in 
this case, but it indirectly throws some light and 
offers some reason for the conduct of the parties 
leading up to the final steps that became the basis 
of this controversy, and in that regard the Court 
was anxious to know if a willful, intentional effort 
had been made upon the part of either of the 
parties to mislead. After hearmg the testimony 
here this morning I am inclined to find that that 
is not the case. 

The acquaintanceship between Rushlhight and An- 
derson up till the time that they got into this matter 
was not an acquaintanceship that was so intimate 
nor so close that either could be charged with hav- 
ing a full knowledge of the other. TI base that upon 
the statement of Mr. Anderson himself, that he 
thought he would recognize Mr. Rushlight’s face be- 
cause he had seen him before, and doubtless they 
had met, and doubtless they had some contacts, but 
they were more or less casual, and they would 
never have been upon this oeeasicn in all prohabil- 
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ity, if it had not been for Mr. Philp, the man who 
was sure if these two individuals became parties to 
the execution of this contract that he would write 
a bond for both of them, which he did. 

Now I am not going to again go over all the 
things that I said when I decided this case before. 
I [768] will say from the testimony here today that 
IT am convinced that if the contract had been 
awarded forthwith as they generally were at that 
time, Mr. Rushlight might have had an opportunity 
to take it at $286,000.00. The odds are that Mr. 
Anderson would have given it to somebody else, but 
it was not awarded. As a matter of fact, it was lost 
to both Anderson and Rushlight, and then came all 
that subsequent history, and there the evidence is 
in such sharp conflict that certainly some one has 
departed a long way from the truth as to the motive 
and purpose in going to Washington—as to what 
was done in Washington, as to the activities had 
there and the advances made by Mr. Anderson. [ 
said I did not intend to go into those things fully, 
but I just wanted to mention them in passing. I 
think two witnesses testified he gave Mr. Hall a 
hundred dollars for expense money, and he unquali- 
fiedly denies that, but it is admitted at least by 
impheation, that he paid all of the hotel bills while 
in Washington. Be that as it may, they both be- 
came deeply interested in the sharing of what 
would be the honest, legitimate profit of a million 
dollar contract. and Rushlight concern having a 
third—virtually a third of it to perform, and | 
reiterate what I said before, I do not doubt there 
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was some considerable oral discussion about what 
this sub-contract should be worth—probably no defi- 
nite meeting of the minds. Nevertheless, when Mr. 
Anderson found that he had the contract and he 
knew that he could get the job done—the sub- 
contract job done for $286,000.00, and he was not 
under any legal obligation, while there might have 
been a moral one, to give Rushlight anything [769] 
in connection with this, then the matter culminated 
in this May 9th meeting, and | am unable to find, 
and do not find, but rather affirmatively find that 
there no longer existed that degree of harmony 
and goodwill and accord that prevailed previously, 
and from the testimony of the witness who testified 
for the first time here today, Mr. Philp, differences 
existed, and while he was not as candid as it seemed 
to me he might be in stating what he saw and heard, 
becanse he was deeply interested in this thing, there 
were differences, though, and they were substantial, 
and were it not for the fact that this word “‘revised”’ 
was written across this proposal, why, the Court 
would have no difficulty at all in finding that the 
formal contract entered into some week or so later, 
clearly referred only to the original plans and 
specifications that the government put out on this 
job, without the modifications or changes involving 
the heating plant. But this word ‘‘revision’”’ has 
eaused considerable concern in deciding the matter, 
and it is still a matter of concern, and it becomes 
so highly important that all parties just simply tell 
the whole truth and conceal nothing, and avoid 
evasion, and which unfortunately, I do not feel that 
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I have had throughout this case, but I still adhere 
to the position that I formerly took, and I do that 
in the hight of what took place within a week or ten 
days following the execution of this sub-contract 
of May the 15th or the 19th 

Mr. Peterson: May 15th. 

Mr. liycette: May 15th. 

The Court: And then if there could have been a 
shadow of a doubt in Mr. Anderson’s mind as to 
where [770] the parties were drifting, on this new 
item, it certainly was unqualifiedly disclosed in the 
written decuments that are in evidence here, and 


without further attempting to review this—and 
what I have said is only to aid the parties in pre- 
paring formal and concise findings so that tf they 
desire to appeal they will have those Findings and 
the appellate court would have the views of this 
Court as expressed both in the previous hearing 
and here. 

I shall have to maintain the position that I did 
earher, and I shall have to deny the motion for a 
new trial and allow exceptions, because I do not 
think there is anything further, Mr. Peterson, that 
could be presented on a motion for a new trial. You 
have made it on the ground that newly discovered 
evidence—— 


[Endorsed]: Filed Oct. 17, 1944. [771] 
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